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CONSTITUTION 
OF THE 


AMERICAN SOCIETY OF INTERNATIONAL LAW! 


ARTICLE I 
Name 
This Society shall be known as the American Society of International 
Law. 
ArticLe II 
Object 
The object of this Society is to foster the study of International Law 
and promote the establishment of international relations on the basis of law 


and justice. For this purpose it will cooperate with other societies in this 
and other countries having the same object. 


ARTICLE III 


Membership 


Members may be elected on the nomination of two members in regu- 
lar standing by vote of the Executive Council under such rules and regula- 
tions as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall thereupon 
become entitled to all the privileges of the Society, including a copy of the 
American Journal of International Law? issued during the year. Upon 
failure to pay the dues for the period of one year a member may, in the 
discretion of the Executive Council, be suspended or dropped from the rolls 
of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and not 
exceeding one in any year, who shall have rendered distinguished service to 
the cause for which this Society is formed to promote, may be elected to 


1 The history of the origin and organization of the American Society of International 
Law can be found in the Proceedings of the First Annual Meeting at p. 23. The Constitu- 
tion was adopted January 12, 1906. 

2 See Amendments, Article II, p. x. 
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honorary membership at any meeting of the Society on the recommendation 
of the Executive Council. Honorary members shall have all the privileges 
of membership, but shall be exempt from the payment of dues. 


ARTICLE IV 
Officers | 

The officers of the Society shall consist of a President, an Honorary 
President,’ nine or more Vice-Presidents, the number to be fixed from time to 
time by the Executive Council, a Recording Secretary, a Corresponding 
Secretary, and a Treasurer, who shall be elected annually, and of an Execu- 
tive Council composed of the foregoing officers,‘ ex officio, and twenty-four 
elected members, whose terms of office shall be three years, except that of 
those elected at the first election, eight shall serve for the period of one year 
only and eight for the period of. two years, and that any one elected to fill a 
vacancy shall serve only for the unexpired term of the member in whose 
place he is chosen. No elected member of the Executive Council shall be 
eligible for reelection until the next annual meeting after that at which his 
term of office expires.‘ 

The Recording Secretary, the Corresponding Secretary and the Treas- 
urer shall be elected by the Executive Council.* The other officers of the 
Society shall be elected by the Society, except as hereinafter provided for the 
filling of vacancies occurring between elections. 

At every annual election candidates for all offices to be filled by the 
Society at such election shall be placed in nomination by a Nominating 
Committee of five members of the Society previously appointed by the 
Executive Council, except that the officers for the first year shall be nomi- 
nated by a committee of three appointed by the Chairman of the meeting 
at which this Constitution shall be adopted. 

All officers shall be elected by a majority vote of members present 
and voting. 

All officers of the Society shall serve until their successors are chosen. 





ARTICLE V 


Duties of Officers | 
1. The President shall preside at all meetings of the Society and of the 
Executive Council and shall perform such other duties as the Council may 
assign to him. In the absence of the President at any meeting of the Soci- 
ety his duties shall devolve upon one of the Vice-Presidents to be designated 
by the Executive Council. 
2. The Secretaries shall keep the records and conduct the correspond- 
ence of the Society and of the Executive Council and shall perform such 
other duties as the Council may assign to them. 


3 See Amendments, Article I, p. x. 4 See Amendments, Article III, p. x. 
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3. The Treasurer shall receive and have the custody of the funds of 
the Society and shall disburse the same subject to the rules and under the 
direction of the Executive Council. The fiscal year shall begin on the first 
day of January. 

4. The Executive Council shall have charge of the general interests of 
the Society, shall call regular and special meetings of the Society and arrange 
the programmes therefor, shall appropriate money, shall appoint from 
among its members an Executive Committee and other committees and 
their chairmen, with appropriate powers, and shall have full power to issue 
or arrange for the issue of a periodical or other publications, and in general 
possess the governing power in the Society, except as otherwise specifically 
provided in this Constitution. The Executive Council shall have the power 
to fill vacancies in its membership occasioned by death, resignation, failure 
to elect, or other cause, such appointees to hold office until the next annual 
election. 

Nine members shall constitute a quorum of the Executive Council, 
and a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the Execu- 
tive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman, who shall preside at 
its meetings in the absence of the President, and who shall also be Chairman 
of the Executive Committee. 


ARTICLE VI 


Meetings 

The Society shall meet annually at a time and place to be determined 
by the Executive Council for the election of officers and the transaction of 
such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of the 
Executive Council or at the written request of thirty members on the call 
of the Secretary. At least ten days’ notice of such special meeting shall be 
given to each member of the Society by mail, specifying the object of the 
meeting, and no other business shall be considered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 
special meetings of the Society and a majority vote of those present and 
voting shall control its decisions. 


ARTICLE VII 


Resolutions 


All resolutions which shall be offered at any meeting of the Society 
shall, in the discretion of the presiding officer, or on the demand of three 
members, be referred to the appropriate committee or the Council, and 
no vote shall be taken until a report shall have been made thereon. 
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ArtTicLE VIII 


Amendments 
This Constitution may be amended at any annual or special meeting 
of the Society by a majority vote of the members present and voting. But 
all amendments to be proposed at any meeting shall first be referred to the 
Executive Council for consideration and shall be submitted to the members 
of the Society at least ten days before such meeting. 


AMENDMENTS 


Article I ® 
Article IV is hereby amended by inserting after the words “The officers 
of the Society shall consist of a President,” the words ‘‘an Honorary Presi- 
dent.” 
Article II ® 


Article III is hereby amended by striking out the word “‘ publications”’ 
in the third line of paragraph two, and inserting in lieu thereof the words 
“ American Journal of International Law.” 


Article III? 

Article IV is hereby amended by omitting the words in brackets and 
inserting the words in italics: 

The officers of the Society shall consist of a President, an Honorary 
President, nine or more Vice-Presidents, the number to be fixed from time to 
time by the Executive Council, a Recording Secretary, a Corresponding 
Secretary, and a Treasurer, who shall be elected annually, and of an Execu- 
tive Council composed of the [President, the Vice-Presidents] foregoing 
officers, ex officio, and twenty-four elected members, whose terms of office 
shall be three years, except that of those elected at the first election, eight 
shall serve for the period of one year only and eight for the period of two 
years, and that any one elected to fill a vacancy shall serve only for the un- 
expired term of the member in whose place he is chosen. No elected member 
of the Executive Council shall be eligible for reelection until the next annual 
meeting after that at which his term of office expires. 

The Recording Secretary, the Corresponding Secretary, and the Treas- 
urer shall be elected by the Executive Council [from among its members]. 
The other officers of the Society shall be elected by the Society, except as 
hereinafter provided for the filling of vacancies occurring between elections. 


5 This amendment was adopted at the business meeting held April 24, 1909. 
6 This amendment was adopted at the business meeting held April 30, 1921. 
7 This amendment was adopted at the business meeting held April 29, 1922. 














SEVENTEENTH ANNUAL MEETING 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW 


THE New Witiarp Hotei, WAsHINGTON, D. C. 
APRIL 26-28, 1923 
FIRST SESSION 
Thursday, April 26, 1923, at 8 o’clock p. m. 


The Seventeenth Annual Meeting of the American Society of Inter- 
national Law was convened at the New Willard Hotel, Washington, D. C., 
at 8:12 o’clock p. m., April 26, 1923, with the President of the Society, the 
Honorable Exrav Root, presiding. 

The PresipeENT. Members of the American Society of International 
Law, ladies and gentlemen: During the earlier years of this Society, it was 
the President’s practice to begin the opening session of the annual meeting 
by a brief résumé of the happenings of the year in international law. It is 
manifest that such a résumé should be brief, and therefore I shall omit it, 
and proceed at once to the opening address, which custom requires that you 
should listen to from the President of the Society,—that is, that you shall 
listen or shall decorously appear to listen! 

I venture upon a subject this evening which is a matter of some con- 
troversy. It is not, however, a matter of political controversy, and I 
strongly suspect that there is not so much controversy as would appear from 
the columns of the daily press. The subject I have selected is ‘‘The Per- 
manent Court of International Justice.” 


THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


AppreEss By E.inu Roor 
President of the Society 


The Permanent Court of International Justice now in operation at 
The Hague was established by a protocol signed on the 16th of December, 
1920, and ratified by substantially all the civilized nations, great and small, 
with the exception of the United States, Germany, Russia and Mexico. The 
Court is composed of eleven judges, and four deputy judges, to act in case 
of illness or absence. They are all required to be ‘independent judges, 
elected regardless of their nationality, from among persons of high moral 
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character, who possess the qualifications required in their respective coun- 
tries for appointment to the highest judicial offices, or, who are jurisconsults 
of recognized competence in international law’’, and it is required that they 
shall represent the main forms of civilization and the principal legal systems 
of the world. They are elected for terms of nine years and are eligible to 
reelection. They receive fixed salaries and are prohibited from exercising 
any political or administrative function while in office. The Court elects 
its own president and appoints its own clerk, and makes its own rules. A 
session of the Court is required to be held every year and, unless otherwise 
provided by the rules of the Court, the session begins on the 15th of June 
and continues until the calendar of cases is cleared. A quorum of nine judges 
is required for hearing and decision, except in certain special cases in which 
summary procedure is provided for. Before entering upon the discharge of 
his duties, each judge is required to make a solemn declaration in open 
court that he will exercise his powers impartially and conscientiously. 

The Court is open to all states and only to states. The general juris- 
diction of the Court is of three classes: First, all cases which the parties 
submit to it; second, ‘all cases provided for in treaties and conventions; 
third, as to all states which shall have signed a special clause contained in 
the protocol accepting compulsory jurisdiction, all cases whatever between 
such states concerning (a) interpretation of a treaty; (b) any question of 
international law; (c) the existence of any fact which, if established, would 
constitute a breach of an international obligation; (d) the nature or extent 
of reparation to be made for the breach of an international obligation; (e) 
the interpretation of a judgment rendered by the Court. The Court has 
certain special jurisdiction over disputes in labor cases. 

The Court is required to apply (1) international conventions, whether 
general or particular, establishing rules expressly recognized by the contest- 
ing states; (2) international custom as evidence of a general practice accepted 
as law; (3) the general principles of law recognized by civilized nations; (4) 
judicial decisions (without giving them binding force) and the teaching of 
the most highly qualified publicists of the various nations as subsidiary 
means for the determination of rules of law. 

This Court does not supersede but is in addition to the old so-called 
Permanent Court of Arbitration at The Hague, from which it differs widely. 

The old Court of Arbitration was not, properly speaking, a court. It 
was merely a panel of persons available to act as judges, made up by appoint- 
ments of not exceeding four persons by each of the states taking part, and 
a clerk’s office to carry on the administrative business made necessary 
whenever an arbitral tribunal was selected from this panel. 

Experience has shown that this plan of constituting the Court specially 
for the purpose of each particular controversy was not a very good way for 
getting legal rights decided, because as a general rule arbitrators, selected by 
one side or the other in a particular controversy, tend to represent that 
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side of the controversy with the result that there is negotiation and com- 
promise rather than judicial decision. Doubtless some controversies which 
involve fact and feeling rather than fact and law can most usefully be settled 
in that way, and for that reason the old so called Court of Arbitration has 
been left and the new Court, which is a real court, has been established, 
composed of permanent judges whose selection has no relation whatever to 
any particular controversy, whose number is so great as to make their body 
superior to any special local influence, who are conspicuous and distinguished 
figures in the international world, who are members of a great institution, 
the high reputation of which they must be solicitous to preserve, and who 
must necessarily year by year acquire increased competency for the dis- 
charge of their judicial duties. 

This is substantially the same kind of change which was made by the 
United States in 1787 when they abandoned the plan provided in the 9th 
Article of the old Articles of Confederation for the appointment of a special 
commission to hear and determine each controversy between States, and 
vested in one Supreme Court, the judicial power to determine controversies 
between two or more States, under the third Article of our present Constitu- 
tion. 

The proposal that the United States shall adhere to the protocol of 
December 16, 1920, which established the Permanent Court of International 
Justice, is quite distinct from the question whether the United States should 
become a member of the League of Nations so much discussed during the 
years 1919 and 1920. The two different projects approach the great prob- 
lem of preserving peace from different angles and by different methods. 
They differ radically in their nature and in their effects. 

The organization of national representatives in an Assembly and Coun- 
cil provided for by the League of Nations Covenant was in substance provi- 
sion for a special form of diplomatic procedure, adapted like all diplomatic 
procedure to deal with questions of national policy. The Assembly and 
Council are not composed of natural persons. They are composed of states 
represented by natural persons. It is not M. Bourgeois or Lord Balfour, 
who speaks and votes in the Council. It is the Republic of France and the 
British Empire speaking and voting through M. Bourgeois and Lord Balfour. 
It is not Senor Augustine Edwards or Lord Robert Cecil who speaks and 
votes in the Assembly of the League. It is Chile and South Africa speaking 
and voting through them. The honorable obligation of each individual, 
taking part in the proceedings of the Council and Assembly, is the obligation 
of a diplomatic agent towards his own country. There is none of that spe- 
cial personal obligation which constrains the conscience of a judge upon his 
oath and his self-respect to decide any controversy in accordance with law 
and the facts, without subordination to political power. 

All diplomatic procedure has the purpose of avoiding or preventing 
conflict. The methods are varied according to the requirements of the par- 
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ticular situation. An ambassador may call upon a foreign minister and dis- 
cuss a question with him. Foreign Offices may carry on extended corre- 
spondence, arguing the same matter of difference. The good offices or the 
mediation of a friendly Power may come in to bring the parties together. 
Identic circular notes may be sent out to secure an expression of agreement 
on the part of several Powers. Conferences may be called of a few Powers 
specially interested in some particular controversy, such as the Conference 
of Ambassadors in London by which Sir Edward Grey maintained peace 
after the Balkan wars; such as the Naval Conference in London in 1908 
and the Conference for the Limitation of Armaments in Washington in 1921. 
More general conferences may be called to deal with many subjects of com- 
mon interest, such as The Hague Conferences, the Red Cross Conferences. 
The meetings of the Assembly and Council of the League of Nations are 
diplomatic conferences held at stated times and places. All the conclusions 
reached are reached by diplomatic agreement just as truly as if those conclu- 
sions resulted from diplomatic correspondence or from conversation in a 
Foreign Office, or from a conference ad hoc like the Arms Conference. 

To these stated conferences is furnished a secretariat rather more 
elaborately equipped to carry into effect conclusions that may be agreed up- 
on than the ordinary secretariat which every international conference has to 
have. 

The Court of International Justice, on the other hand, completely ex- 
cludes the essential characteristics of the League organization and procedure. 

No diplomatic agreement is sought or attained. No member of Court 
represents, or is at liberty to represent, any state whatever. 

Their duty is not to deal with policies or agreements, but to decide ques- 
tions of fact and law in cases brought before them. Each judge’s obligation 
is not to represent his country, or any country, not to execute the orders of 
any foreign office, not to reflect the policy of any government, but upon his 
own conscience to hear and decide upon the evidence and the law in accord- 
ance with his own personal judgment. 

The Court is absolutely independent and is subject to no control by the 
League of Nations or by any other political authority. 

It is plain that there is a line of cleavage between this Court on the one 
hand, and the political organization of the League on the other, which is the 
same as the line drawn by the Supreme Court of the United States between 
its own functions in dealing with judicial questions and the functions of the 
legislative and executive branches of our Government in dealing with political 
questions. This is not arbitrary but exists in the nature of things because 
it is plain that states acting in the League organization could not really de- 
cide judicial questions, while a court organized for the decision of such 
questions could not decide questions of governmental policy without aban- 
doning its function of a court and assuming the entirely different function of 
a political agent. 
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There is sometimes a failure to appreciate the different offices of these 
two distinct methods of international procedure. 

The diplomatic method is the necessary method of dealing with imme- 
diate exigencies and dangerous crises in affairs. Under such circumstances 
there is no other way to prevent disaster. Argument and persuasion and 
explanation, the removal of misapprehensions, the suggestion of obstacles 
and advantages, conciliation, concession, stipulations for the future, and the 
still more serious considerations to which diplomacy may finally resort, all 
these are employed to deal with immediate and acute situations. The slow 
processes of judicial procedure are not adapted to deal with such exigencies. 

It should be observed, however, that these diplomatic processes have 
been going on from the beginning of history and especially for the last three 
centuries since the Thirty Years’ War and each diplomatic effort begins just 
where similar efforts began centuries ago. Maps change, trade changes, 
dominant Powers change, means of attack and defense and of benefit and in- 
jury change; but the nature of man does not change and the appeal of the 
expediency of the moment to human passions and desires is always the 
same. The achievements of diplomacy dealing with successive international 
crises are reprieves of civilization, not steps in the progress of civilization. 

On the other hand consider the entirely different office of an interna- 
tional court. The least of the benefits which such an institution can furnish 
is in its decision of particular cases. That is frequently of high importance 
because however unimportant in itself the question decided may appear to 
be, such questions are frequently the origins of general ill feeling. They 
frequently halt the whole progress of diplomatic effort towards a good under- 
standing. One of the curious human features of international affairs is that 
two peoples will accept without irritation an impartial decision upon a ques- 
tion between their two countries when, if the Foreign Minister of either 
country had agreed to the same thing voluntarily, he would have been 
hung in effigy. 

You will recall that in 1898 a Joint High Commission was created by 
Great Britain and the United States for the purpose of disposing of a great 
number of pending controversies between the United States and Canada. 
The Lord Chancellor of England, Lord Herschell, came over to head the 
British Section, and Vice-President Fairbanks headed the American Section. 
They met alternately in Ottawa and Washington. They appointed commit- 
tees. They discussed the numerous questions at issue and they separated 
without being able to settle anything whatever because neither party could 
yield upon the Alaskan boundary question. The Alaskan boundary ques- 
tion was determined by the decision of the tribunal which sat in London in 
1903 and thereupon progress towards settlement of controversies began all 
along the line and, before the Great War came in 1914, every question had 
been settled, so that no controversies remained on the diplomatic calendar 
to hinder alliance between all the English speaking peoples. It frequently 
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happens in this way that a judicial question upon which neither side can 
yield without a sense of humiliation is like a key log of a jam, the removal of 
which sets free the whole mass to follow its natural course down the stream. 
In such a case it may be of vast importance to both countries to have a 
question decided while it may be quite unimportant which way it is decided. 

More important is the part that the existence of adequate machinery 
for judicial settlement plays as a necessary feature of any process towards 
the outlawry of war. No one can expect a world free from controversy. 
Disputes will constantly arise so long as human nature remains the same. 
They must be settled in some way. If not settled peaceably, then from time 
to time when they are important and exciting, they will lead to force. That 
cannot be prevented by mere negatives. The only practical recourse is by 
furnishing some adequate means of peaceable settlement; and throughout 
the entire field of disputes arising upon claims of right, human experience 
has devised no means of peaceable settlement so effectual as the opportunity 
to secure the judgment of a competent and upright court of justice. 

More important also is the value of an international court as an agency 
in the development of international law, for there lies the path of progress. 
It is only by advance in the establishment of law that the peace loving 
peoples of the world can move forward towards the permanent establish- 
ment of the rule of public right in lieu of impulse and selfishness and brutal 
force. 

Consider the underlying conditions which make it difficult to maintain 
peace. Chief among these are the essential differences of temperament 
and character and traditions and preconceived ideas and inherited modes of 
thought and feeling and action and differing conceptions of what is just 
and right and permissible in conduct. Out of these arise inevitable misun- 
derstandings and opposing views of national rights and national duties. 
In this field interested motives find fertile soil for the cultivation of preju- 
dice and passion and the determination of patriotism on both sides to insist 
on one country’s supposed rights at all hazards, while one side or the other 
is surely mistaken. This process goes on among civilized peoples, the vast 
majority of whom on both sides are sincerely in favor of peace. The one 
force which civilization possesses capable of checking this process towards 
conflict is this public opinion in favor of peace. How can that opinion be 
made effective? Why has it not been more effective in the past? The plain 
answer is that public opinion when called upon to address itself to the living 
questions of the moment is uninformed. It is ill-informed. It is frequently 
misinformed. It is differently informed in different countries and if required 
to argue out in the heat of controversy, from first principles the right and 
wrong of national action, or proposed action, it becomes confused and ineffec- 
tive; it has no adequate force of crystallization. The plain remedy is to 
secure general agreement upon rules of right conduct between nations upon 
which the public of all civilized countries may base their judgment so that 
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universal opinion may be clear and potent. The rules must conform to the 
common conceptions of morality but they must not be mere moral truths. 
They must translate moral truths into terms of action. They must be 
definite and certain to be effective tests of conduct. Their formulation and 
acceptance must inevitably be a long, slow process, but all advances in 
civilization have been by long, slow processes. It has been by such a process 
that the law of nations in its present extent has been built up. For centuries 
governments have been gradually discussing with each other the ways in 
which nations ought to act under such and such conditions and rescuing 
from the great mass of temperamental differences certain matters of interna- 
tional relation upon which all nations could agree, and formulating rules 
which all nations could accept; and thus very gradually the field of difference 
has been narrowing and the field of agreement has been enlarging. These 
rules constitute the law of nations. 

We sometimes hear the remark that the Great War has destroyed inter- 
national law. The future would be dark indeed if that were so. But it is 
not so. It is true that many of the rules of international law, designed to 
regulate the conduct of war, were grossly violated. Upon this two observa- 
tions suggest themselves. One is that the whole field of international law 
to regulate the relations of nations in peace is unaffected. The other is that 
you cannot destroy a law by breaking it. The whole community of individ- 
uals or of nations can destroy a law by acquiescing in the breaking of it 
but no lawbreaker can destroy the law he breaks. There has certainly been 
no acquiescence in the wholesale violation by Germany of the law relating 
to war. On the contrary, it was the testing of Germany’s conduct by these 
rules of international law which led the civilized world outside of the Central 
Powers to condemn Germany and was the chief element in forming the clear 
and definite public opinion which ranged against her the forces that led to 
her final defeat; and the essential basis of the reparations by the infliction of 
which Germany is being punished now, is the German violations of law in 
beginning and carrying on the war by land and sea. The public opinion of 
the civilized world found in the clear rules of the law which it had established 
a certain basis for its judgment and it has reasserted and re-enthroned the 
law which was apparently overwhelmed for the moment. 

Democracies cannot live without law. Autocrats can issue commands 
but democracies must govern themselves by public opinion and there can be 
no effective public opinion without established rules of conduct. A world of 
democracies must be governed by public opinion in support of law or it will 
be a world of anarchy. 

In this modern world of rapid change, the development of international 
law by the old processes of diplomatic correspondence has not kept pace 
with the changing conditions calling for the application of law. Within our 
life times two new methods of expediting the process have beendevised. The 
first is the holding of conferences for the purpose of discussing and agreeing 
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upon additional and more effective rules,—a process which ought to be re- 
sumed without any avoidable delay. The other is the establishment of this 
Permanent Court to pass upon questions of international law in dispute be- 
tween nations and which, according to all human experience with courts of 
justice, will inevitably develop the law as it decides cases under the law. 

Dangerous as analogies are, when I hear expressions of little esteem for 
the slow processes of international law because they do not prevent excited 
peoples from the use of force, I cannot help thinking of the relation between 
curative and preventive medicine. When a patient is laid low by an acute 
disease, it does not help him for the physician to talk about sanitary science. 
Medicine and surgery must deal with that case as best they can at the mo- 
ment. Nevertheless if future cases of disease are to be prevented, if the 
community is to be more healthful, if the death rate is to be lower, if there is 
to be less tuberculosis, less yellow fever, less typhoid, rules of sanitary con- 
duct of life must be established and understood and followed and enforced 
by public opinion. The place to begin is in the beginning before disease has 
taken possession and become acute. 

The question now presented is whether the United States shall take 
part with the other civilized nations in supporting the International Court 
of Justice, which the United States has so long urged those same nations to 
join her in creating. 

Manifestly the presumption is in favor of the United States supporting 
the Court. Both self-respect and self-interest require that the United 
States should stand by its own policy. We cannot decently urge the crea- 
tion of such a Court as this upon the rest of the world through a long series 
of years and then repudiate the Court when they consent to it, unless we offer 
some adequate reason. Is there any such reason? 

Several suggestions have been made 

(1) It is said that the Court originated in the League of Nations and 
should therefore be avoided. 

The Court did not originate in the League of Nations. It originated in 
the proposal of the United States to the First Hague Conference of 1899. 
Upon the urgency of the United States in The Hague Conference of 1907, 
the project was worked out and agreed upon in its essential features, except 

‘the method of selecting the judges and that conference adopted a resolution 
in these words: 

The Conference recommends to the signatory powers the adoption 

of the annexed draft convention for the creation of a court of arbitral 

justice and the bringing it into force as soon as an agreement has been 


reached respecting the selection of the judges and the constitution of 
the court. 


The difficulty which prevented a complete agreement upon the court in 
1907, was very simple but very stubborn. The community of nations which 
was represented in the Second Hague Conference consisted of a small num- 
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ber of large and powerful states and a large number of small and physically 
weak states. Upon any question to be determined by a vote of states, the 
small states would have complete control. Yet the large states had greater 
population, greater interests to be affected by the court and as compared 
with the majority of the small states greater experience and familiarity 
with the kind of questions the court would have to pass upon. The small 
states were jealous of their equal sovereign rights and would not concede 
superior rights of sovereignty to any other state, however great and powerful, 
and so they insisted upon each sovereign state having one equal vote in the 
selection of judges to make up the court. On the other hand, the great 
states were wholly unwilling to submit themselves to the control of the small 
states. That was the difficulty upon which the court project stuck fast in 
the Conference of 1907 and the solution of which was referred to the govern- 
ments of the nations by the Conference. During most of the time between 
the Conference of 1907 and the Great War the Government of the United 
States was engaged in trying to work out with the other principal Powers 
some solution of this question. Several plans were proposed and draft 
treaties were made and passed around from foreign office to foreign office, 
without reaching any satisfactory conclusion up to the time of the War. 
During all this time America was urging the court upon the other powers 
under the administration of Mr. Taft, as it had urged it under the adminis- 
trations of Mr. Roosevelt and of Mr. McKinley. 

At the close of the war when the League of Nations came to be made, 
no power either to act as a court, or to create a court was vested in the League 
but the duty of finding a way of solving this old unsettled question which 
already rested upon the foreign offices of the different powers, was imposed 
upon the Council of the League by the 14th Article of the Covenant, which 
provided: 

The Council shall formulate and submit to the members of the 


League for adoption, plans for the establishment of a Permanent Court 
of International Justice. 


The Council was charged to submit a plan to the several states just as 
the projects of The Hague Conventions were submitted to the several states 
and became effective only through the several treaty ratifications. 

For the purpose of performing this duty of devising a plan to be submit- 
ted, the Council invited ten gentlemen from different parts of the world, 
supposed to be specially familiar with the subject, to meet as a commission 
to discuss and recommend a plan. In this commission there was one mem- 
ber from each of the following countries: France, Great Britain, Italy, 
Japan, Belgium, Brazil, Holland, Norway, Spain and the United States. 
Nobody represented any country. They were all there purely as experts, 
as if physicians were called together to consult about a case, or engineers to 
consult about a bridge. 

This commission found and recommended what seemed to them to be 








10 


a reasonable solution of the critical question. The solution was that as 
there were already in existence two organized bodies, one of which (viz., the 
Assembly of the League of Nations) was dominated by the smaller Powers, 
and the other of which (viz., the Council of the League of Nations) was dom- 
inated by the larger Powers, the judges of the Court should be elected by 
the separate concurrent votes of these two bodies—a majority vote in each 
being necessary to an election, and that this election should be from an eli- 
gible list of persons nominated by the members of the old Permanent Court 
of Arbitration at The Hague, from each country represented in that organi- 
zation. In this way, each class of nations—the small class of large nations 
and the larger class of small nations, would have power to prevent unjust or 
unreasonable conduct by the other class. 

This plan, with the details of which I will not detain you, was approved 
and was submitted to all the states who were members of the League of 
Nations and was accepted by those states by signing and ratifying the pro- 
tocol of December 16, 1920. After the ratification of the protocol by the 
greater part of the civilized nations, an election was held and the plan 
worked admirably and resulted in the selection of a court of the highest 
quality both of character and ability, which has organized and entered upon 
the discharge of its duties and has already disposed of a number of important 
and difficult questions. 

It should be observed that the protocol or treaty constituting this 
Court makes it a world court and not a League court; and especially it 
should be noted (1) that all states, including the United States, are made 
competent suitors before the Court; (2) that the citizens of all states, includ- 
ing the United States, are made eligible for election to be judges of the 
Court, as the election and membership of a distinguished American indicates; 
(3) that all states which were members of the old Permanent Court of Arbi- 
tration at The Hague, including the United States, are entitled to make 
nominations which shall form a part of the eligible list from which judges 
are to be elected. In the summer of 1921 the American group of members 
of the old Hague Court of Arbitration were formally invited, pursuant to 
the protocol of December, 1920, to make nominations for judges. The 
American group did not deem it advisable to act officially upon that invita- 
tion at that time without some authoritative expression of the policy of the 
United States regarding the Court. The members of the American group, 
however, other than Mr. Moore, did not hesitate to express their unanimous 
personal opinion that the wisest possible choice among the citizens of the 
United States for membership in the Court would be Mr. Moore himself. 
(4) That in electing a judge, the members of the Assembly and of the Coun- 
cil of the League of Nations are not exercising any power vested in them by 
the League or by the Covenant. They are executing a special power vested 
in them by the treaty which creates the Court and which authorizes them to 
act as special electoral bodies under the authority of the treaty. (5) That 
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the protocol contains an express invitation to states not members of the 
League, including the United States, to become parties to the treaty by 
adherence. 

Only two things appear to remain to complete the full participation of 
the United States. One is that the United States shall undertake to pay 
its reasonable portion of the very moderate cost of maintaining the Court. 
The other is that the United States shall have the right to be represented in 
the election of judges on the same footing as other Powers. The President 
has proposed in a message to the Senate that by adherence to the protocol, 
the United States shall agree to contribute to the expenses upon condition 
that it is accorded the right to share in the election. 

(2) It is said that by adhering to the protocol, the United States 
would in some way become entangled in the League of Nations to which 
it does not wish to belong. s 

This apprehension can result only from a lack of clear understanding of 
what is proposed. The protocol recognizes two distinct classes of states, 
one, the states that are members of the League of Nations and the other, 
states that are not members of the League of Nations. It is proposed that 
we adhere to the protocol expressly as a state which is not a member of the 
League of Nations. The only obligation we assume is to pay a sum of money 
towards the support of the Court, the amount to be determined by our own 
Congress. Tie only right we acquire is to have a voice in the selection of 
judges. We may or we may not choose to litigate before the Court. If we 
do choose to litigate, we establish no relations to anyone except the perfectly 
definite and well understood relations of a litigant in any court. 

(3) It is said that by reason of the fact that not only the British Em- 
pire but the self-governing dominions of that Empire have votes in the 
Assembly of the League of Nations, Great Britain would have six votes to 
our one upon the election of judges. 

Whatever cogency that argument may have had as bearing upon the 
question whether the United States should enter the League of Nations, in 
which the Assembly had important functions to discharge, it has no practical 
bearing upon the present question for the reason that the vote in the Assem- 
bly in the election of judges is a matter of no practical concern to the United 
States and it is a matter of no practical advantage to the British Empire. 

By the express terms of the protocol of December 16, 1920, no power 
can have more than one of its nationals in the Court. The selection of that 
one national from each of the five great Powers is secured by their votes in 
the Council, sitting as an electoral body under the authority of the protocol. 
One of these will be the British Empire. Another will be the United States, 
each having one vote and only one vote. The difficult task of the Assembly 
is to distribute the remaining six judges and four deputy judges, ten in all, 
among between forty and fifty smaller or weaker Powers. The very essence 
of the arrangement for a separate vote by the Assembly is that in that distri- 
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bution there shall be no domination by the great Powers, but the smaller 
Powers shall have an opportunity to arrange the distribution among them- 
selves. The United States has no business to interfere with it and ought 
not to wish to interfere. She could neither gain nor lose a member of the 
Court by interfering. The British Empire could neither gain nor lose a 
member of the Court by interfering. The self-governing dominions of the 
British Empire cannot gain a member of the Court by their votes because 
their citizens are all nationals of the British Empire and there can be but 
one national of that Empire in the Court. The objection is purely theoret- 
ical and formal, affecting no real interest of the United States, not worthy of 
consideration in view of the tremendous issues which depend upon securing 
universal support of the civilized world for this great world Court of Justice 
any more than the special relations which exist, or have existed, between the 
United States and Liberia, Haiti, Santo Domingo, Cuba, Nicaragua and 
Panama are entitled to consideration. The only real interest we have in the 
votes of the Assembly is our interest in common with all good and decent 
people in the world that the best possible judges shall be elected; and if 
Esthonia, Latvia, Lithuania, Albania, Poland, the Balkan States, the West 
Indies and Central America are willing that these highly civilized self-govern- 
ing nations, confederated with the United Kingdom in the British Empire 
should take part with them in making the selections in which the great 
Powers have no concern, we ought to be content just as France, and Italy 
and Japan are content and be gratified because we all know that it will make 
for the selection of a better Court. 

(4) It is said that the jurisdiction of the Court ought to be compulsory. 
To that I personally agree. The commission which formulated and reported 
the plan for the Court, recommended that jurisdiction should be compulsory; 
but some nations were unwilling to go to that extent. 

No one can say with reasonable confidence that the United States 
would not have been one of those unwilling nations if the question had been 
put to it. The uniform attitude of the Senate upon a long series of arbitra- 
tion treaties has been an attitude of refusal to give to any tribunal whatever 
compulsory jurisdiction affecting the interests of the United States upon any 
class of questions. At all events, some nations were unwilling to consent 
to compulsory jurisdiction. Was the project to be abandoned for that rea- 
son? That is not the way to make progress towards the adoption of any 
idea in this world of widely differing opinions and prejudices. The way to 
make progress is to secure agreement just as far as possible, get it recorded, 
get it acted upon so far as it permits action, commit the whole world to it as 
irrevocably as possible, and then upon the next occasion start on the basis of 
that agreement and try for a further step, and when that has been accom- 
plished, try for a still further step. Patience and persistency and faith are 
the conditions of success in getting ideas adopted in a world composed of 
states in all stages of social and political development. If you exercise these 
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qualities and your idea is right, you will win through. If you insist upon 
all or nothing at the outset, you fail. One should always remember that the 
only international agreement that is worth anything is a real agreement; 
that opinion and feeling cannot be changed by force; that such a change is an 
internal process which naturally requires time. 

The protocol of December 16, 1920 secures the Court upon the charac- 
ter and constitution of which the nations were ready to agree. It secures 
the jurisdiction of the Court so far as the nations are ready to agree, and in 
two ways it opens the door for enlarging the jurisdiction of the Court by 
making it compulsory just as soon as the nations become ready to agree. 
First, it confers jurisdiction not merely upon matters specially submitted, 
but in the case of general treaties for judicial settlement so that if any two 
nations are willing to have all juridical questions as between them judicially 
settled as of course, they can make a treaty to that effect and thereupon the 
Court would have compulsory jurisdiction as between these two nations. 
Second, the door is kept open by the inclusion in the protocol of a provision 
under which nations who are willing to give the Court compulsory jurisdic- 
tion may assent to such jurisdiction and thereby create it. Some twenty, 
mostly of the smaller Powers, have signed that optional clause so that as 
between them the Court has compulsory jurisdiction. If the United States 
wishes the Court now to have compulsory jurisdiction, the natural course 
would be for the Senate to advise the President in response to his message 
that the Senate is ready to approve the signing not merely of the protocol, but 
of the optional clause in the protocol which affords compulsory jurisdiction. 

I wish to express my warm agreement with what Senator Borah has 
recently said about outlawry of war. To that end I sincerely hope that the 
approval of the United States may be given to this International Court 
which represents the highest point yet reached by agreement of the nations 
in affording the same substitute for war by judicial decision of international 
cases that has been so effective in doing away with private war among in- 
dividuals. 

I hope also that following upon that approval, the influence of the 
United States will be employed to bring about a new conference of all the 
nations entitled to take part in the making of international law, to formulate 
and agree. upon the amendments and additions, which should now be made, 
to reconcile divergent views and to extend the law to subjects not now ade- 
quately regulated, but as to which the interests of international justice re- 
quire that rules of law shall be declared and accepted. 

I look forward with confidence to the time when the rules so formulated 
and accepted as universal law, will declare all wars of aggression to be crimi- 
nal violations of the law of nations. I look forward to the time when the 
refusal of any nation proposing war, to submit to an impartial court the 
decision of the question whether facts exist to justify it in war upon defensive 
grounds, will be deemed a confession of guilt; and I look forward to the time 
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when the universal opinion of civilization, having such a clear and certain 
basis for the formation of judgment, will visit upon the aggressor its swift 
and heavy condemnation against which no nation may prevail. 

War cannot be outlawed by proclamation, or by resolution, or by mere 
agreement, or by mere force. War can be outlawed only by arraying the 
moral force of the civilized world in support of definite rules of conduct 
which exclude war, and by giving to that moral force institutions through 
which that force may be applied to specific cases of attempted violation. 
One of those necessary institutions is a court by whose judgment the great 
multitude, who desire the peace of justice, may know what is just. 

The question presented by the President’s message is really only a 
question of moral support. The amount of contribution towards the sup- 
port of the Court to be determined by our own Congress, would be negligible. 
We undertake to do nothing, and to give nobody authority or power to do 
anything to us. The question is merely whether we shall give our moral ap- 
proval to the establishment of the same kind of court which our Govern- 
ment has been urging for a generation. It is less than three years since both 
political parties in the United States practically agreed upon the American 
attitude, expressed by one of those parties, in its platform, in these words: 


; stands for agreement among the nations to preserve the peace 
of the world. We believe that such an international association must 
be based upon international justice and must provide methods which 
shall maintain the rule of public right by the development of law and 
the decision of impartial courts. 


Since that time the only proposal of any practical step towards giving 
effect to the belief expressed in the words which I have just quoted, is the 
proposal contained in this message of the President. No one has proposed 
any alternative method to give effect to that belief. 

Can it be that the people of the United States do not care whether or 
not anything is done to make it possible to outlaw war? 


The Presipent. I have great pleasure in reading to the Society a 
telegram received this afternoon from Dr. Antonio 8. de Bustamante, one 
of the members of the Permanent Court of International Justice, and the 
President of the Cuban Society of International Law. 

The SecRETARY (reading). 


Sociedad Cubana Derecho Internacional envia cordial saludo 
Sociedad Americana Derecho Internacional ocasion meeting anual. 


The Presipent. By unanimous consent, the Secretary will be re- 
quested to make an appropriate answer to Dr. Bustamante expressing the 
great appreciation of the Society of his very courteous message. 

The next item in the order of exercises is a discussion on the question 
“Ts the jurisdiction of the United States exclusive within the three-mile 
limit? Does it extend beyond this limit for any purpose?” I do not know 
whether that has any immediate practical bearing on affairs which are re- 
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ported in the newspapers very frequently. Perhaps we may learn from 
Professor Philip Marshall Brown, of Princeton University, who is to open 
the discussion. 

Professor PHILIP MARSHALL Brown. Mr. Chairman, ladies and gentle- 
men: I think you will agree with me that I am in an embarrassing situation 
tonight, first of all, to have to follow our distinguished President, after his 
most instructive and inspiring exposition of the International Court of 
Justice. I have no doubt that this address we have just heard will serve as 
the point of departure for all discussion of this subject in the future, and it 
might be well if the meeting ended here. But I am down, and you are 
down, for a discussion of the three-mile limit. My embarrassment is in- 
creased a good deal by the fact that Senator Root himself sat through many 
long weary weeks of discussion of the three-mile limit in the Northeastern 
Atlantic Fisheries Arbitration. I might add that he himself made a speech 
which I think lasted six days! I will confess that I have read it. Iam also 
embarrassed by the fact that I have to advocate tonight the right of the 
United States to seize these ships that are bringing various and sundry— 

Dr. JAMEs Brown Scort (suggesting). Aid and comfort! 

Professor Brown (continuing). Aid and comfort off the coast! I 
would like very much, if there is any feeling on this subject amongst any of 
you here tonight, to ask you to be good enough, in place of rum, to think of 
something else on that ship that you do not like, say, guns, or ammunition, 
or Bolsheviks, or anything else, if you incline to have a friendly feeling 
towards the other cargo. I want to say frankly, at the outset, that I am not 
in favor of the Volstead Act, and am willing to advocate the repeal of the 
Eighteenth Amendment. However, I have discovered some very interesting 
facts regarding this question of the right of the United States to take action 
outside of the three-mile limit, and I ask your indulgence tonight as I try, 
in the brief time allotted to me, to bring out what the students I am afraid 
in my course in international law call frequently the “high spots”! I will 
ask “leave to print,” Mr. Chairman, for my formal address and, without 
any objection from my audience I notice, I will attempt to present this 
matter very informally. 


PROTECTIVE JURISDICTION OVER MARGINAL WATERS 


ADDRESS BY PHILIP MARSHALL BROWN 
Professor of International Law, Princeton University 


The daily newspapers record with picturesque details the movements of 
whole fleets of rum-runners: their sailings from foreign ports, and their arrival 
in safe anchorages more than three miles from the shores of the United States 
where they dispose of their cargo to venturesome motor boats and other 
vessels. There have been stories even of “rum-pirates’”’ who have captured 
vessels with rich cargoes from the Indies as of the days of Captain Kidd. 
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All this has been going on in full daylight while the American authorities 
have been practically powerless to act. It has been asserted that the 
United States has no jurisdiction beyond the three-mile limit and that it 
must first obtain the consent of other nations before it can take effective 
measures to prevent these violations of American law. 

It is obvious that other nations are none too eager to deprive their 
nationals of so lucrative a business. The possibility of obtaining any general 
or specific agreements on the subject seems extremely remote. 

So preposterous a situation should lead any thoughtful person, whether 
he be in favor of or opposed to the Eighteenth Amendment, to ask what 
possible basis can exist for a legal impasse of this character. Is it true that 
the three-mile limit is to be regarded as a kind of floating fence enclosing for 
thousands of miles the sinuosities and shoals of our coasts? Is it true that 
foreigners may conspire with impudent impunity to violate American laws: 
that they may be legally apprehended only when they have slipped through 
this imaginary barrier? Is it true that the hands of the United States are 
actually tied by treaties and by international law to such an extent that it 
may protect itself only through the consent of other nations? 

Common sense revolts against such a travesty of justice and refuses to 
believe that the law of nations can authorize or tolerate a situation of this 
nature. And a study of the law and the precedents reveals an amazing and 
needless confusion of thought on the subject. 

I. First of all, many of the learned publicists have treated the problem 
of jurisdiction over marginal waters from the point of view of abstract 
legal theory. They have raised technical questions concerning sovereignty, 
occupatio, dominium, imperium, actual ownership, and absolute or exclusive 
jurisdiction over the sea. They have found difficulty at times in reconciling 
their theories with such problems as the right of ‘innocent passage’ by 
foreign vessels through alleged territorial waters, and the proper jurisdiction 
over crimes committed aboard these vessels. The more they have discussed 
the more confused the question of maritime jurisdiction has become. 

II. There has been no substantial agreement how the three-mile limit 
should be drawn in every instance though it would seem to be generally con- 
ceded that it is impossible to follow the sinuosities of the shore. It has been 
recognized that this line should be drawn only in a relative sense following 
the general trend of the coast particularly in the case of gulfs, bays, fjords, 
and marked indentations such as characterize the coast of Norway for 
example. There have been many instances of large bodies of waters be- 
tween headlands more than six miles apart, such as Conception Bay in New- 
foundland, and Chesapeake Bay in the United States, that have not been 
included in the high seas. And there is a difference of opinion whether this 
three-mile limit should be drawn from the mainland at low water or from the 
islands and shoals off the coast. International usage has sanctioned an ex- 
clusive jurisdiction of the territorial sovereign over vague and ill-defined 
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bodies of waters off various coasts as in the case of the Irish Sea. It is quite 
impossible by the very nature of things that the three-mile limit can be 
drawn with any absolute precision. 

III. There has been an unfortunate confusion of thought on this sub- 
ject through the failure to distinguish fishing rights from other rights. It is 
true that for many centuries adventurous seamen in the pursuit of sustenance 
and a livelihood have laid claims to special fishing rights off the shores of 
remote nations. Prescriptive rights have arisen in certain waters as in the 
case of American whalers in Hudson Bay. Wars have been fought over this 
commercial interest and treaties have been signed clearly defining the respec- 
tive rights of nations as in the case of French and American fishermen within 
the three-mile limit along certain coasts of Newfoundland and Labrador. 
The three-mile limit necessarily has a special significance in connection with 
a commercial interest like fishing as distinguished from the right of naviga- 
tion upon the high seas. 

But it is also true that nations have often claimed the right to protect 
from extermination valuable fisheries outside of the three-mile limit. Ex- 
clusive jurisdiction over the pearl fisheries from six to twenty-one miles off 
the coast of Ceylon has long been maintained by British Colonial regulations, 
and coral-beds in the Mediterranean off the coasts of Algeria, Sardinia, and 
Sicily, have been protected beyond the three-mile limit by French and 
Italian laws." 

Thomas Wemyss Fulton in his masterly treatise The Sovereignty of the 
Sea, in discussing the problem of British fishing interests, says: 


The principles of international law, as expounded by the accredited 
writers, do not . . . support the view that the right of exclusive 
fishing, apart from treaty, must necessarily be restricted to the three- 
mile limit. The preponderance of opinion is that the boundary of the 
territorial sea, including, therefore, the exclusive right of fishery, coin- 
cides with the range of guns from the shore; and it is evident that as 
against such nations as claim for themselves a greater extent than three 
miles on their own coasts—viz., Norway, Sweden, and Spain—a larger 


limit than that contained in the conventions could be rightfully enforced 
on the British coasts. ? 





It is of interest in this connection to note the decision of the Institute of 
International Law favoring the extension of the territorial sea to three miles: 


Considering that there is no reason to confound in a single zone the 
distance necessary for the exercise of sovereignty and for the protection 
of coastwise fishing and that which is necessary to guarantee the 
neutrality of non-belligerents in time of war; 

That the distance most generally adopted of three miles from low- 


water mark has been recognized as insufficient for the protection of 
coastwise fishing; 


1 Thomas Wemyss Fulton, The Sovereignty of the Sea, p. 697. 
2 Tbid., p. 646. 
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That this distance moreover does not correspond to the actual 
range of guns placed on the coast; 
Has adopted the following provisions; etc. * 


IV. As the preamble just quoted soundly observes, ‘‘there is no reason 
to confound in a single zone the distance necessary for the exercise of sov- 
ereignty and for the protection of coastwise fishing and that which is neces- 
sary to guarantee the neutrality of non-belligerents in time of war’. The 
peculiar problems of neutrality should be clearly distinguished from the 
other problems of maritime jurisdiction. 

We should remind ourselves that the idea of a three-mile limit in Anglo- 
American jurisprudence is of comparatively recent date and that it was orig- 
inally connected with neutrality. The modern conception of neutrality, it 
should also be remembered, is largely the work of George Washington. But 
it is important to emphasize the fact that Washington in suggesting the 
three-mile limit in connection with the enforcement of neutrality did not 
waive the right of the United States to claim a more extensive jurisdiction. 
We have the conclusive evidence of Jefferson on that score. In his com- 
munication of November 8, 1793 addressed to the British Minister in Wash- 
ington, Jefferson, then Secretary of State, said: 


The President of the United States, thinking that, before it shall be 
finally decided to what distance from our seashores the territorial pro- 
tection of the United States shall be exercised, it will be proper to enter 
into friendly conferences and explanations with the powers chiefly in- 
terested in the navigation of the seas on our coasts, and relying that 
convenient occasions may be taken for these hereafter, finds it neces- 
sary in the meantime to fix provisionally on some distance for the pres- 
ent government of these questions. You are sensible that very differ- 
ent opinions and claims have been heretofore advanced on this subject. 
The greatest distance to which any respectable assent among nations 
has been at any time given has been the extent of the human sight, 
estimated at upward of 20 miles, and the smallest distance, I believe, 
claimed by any nation whatever is the utmost range of a cannon ball, 
usually stated at a sea league. Some intermediate distances have also 
been insisted on, and that of three sea leagues has some authority in its 
favor. The character of our coast, remarkable in considerable parts of 
it for admitting no vessels of size to pass near the shores, would entitle 
us, in reason, to as broad a margin of protected navigation as any 
nation whatever. Reserving, however, the ultimate extent of this for 
future deliberation, the President gives instructions to the officers acting 
under his authority to consider those heretofore given them as restrained 
for the present to the distance of one sea league, or three geographical 
miles, from the seashores.* 


And John Quincy Adams recounts a conversation with President 
Jefferson on November 30, 1805, on this subject: 


3 Resolutions of the Institute of International Law as published by the Carnegie En- 
dowment for International Peace, p. 113. 
4 International Law Topics, Naval War College, 1913, p. 16. 
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The President mentioned a late act of hostility committed by a 
French privateer near Charleston, 8. C., and said that we ought to 
assume as a principle that the neutrality of our territory should extend 
to the Gulf Stream, which was a natural boundary, and within which we 
ought not to suffer any hostility to be committed. M. Gaillard ob- 
served that on a former occasion, in Mr. Jefferson’s correspondence 
with Genet, and by an act of Congress at that period, we had seemed 
only to claim the usual distance of 3 miles from the coast; but the 
President replied that he had then assumed that principle because Genet 
by his intemperance forced us to fix some point, and we were not then 
prepared to assert the claim of jurisdiction to the extent we are in reason 
entitled to; but he had then taken care expressly to reserve the subject 
for future consideration, with a view to this same doctrine for which he 
now contends. I observed that it might be well, before we ventured to 
assume a claim so broad, to wait for a time when we should have a force 
competent to maintain it. But in the meantime, he said, it was ad- 
visable to squint at it, and to accustom the nations of Europe to the 
idea that we should claim it in future.® 


No argument is needed to demonstrate that every neutral nation re- 
serves to itself the right to prevent off its coasts belligerent acts inimical to 
its interests. In days when cannon carry much further than three miles no 
neutral nation can be expected to remain indifferent to belligerent encounters 
and activities in the proximity of inhabited coasts and waters frequented by 
local shipping. 

It is essential, therefore, to distinguish very clearly the rights and obli- 
gations of neutrality with respect to jurisdiction over the marginal sea from 
other problems of jurisdiction. There is no absolute uniform maritime 
limit that applies equally to all situations. This has been recognized by the 
Institute of International Law in the following terms: 


Article 4. In case of war a neutral littoral State has the right to 
fix, by declaration of neutrality or by special notification, its neutral 
zone beyond six miles up to the range of coast artillery. 

Article 5. All ships without distinction have the right of innocent 
passage through the territorial sea, saving to belligerents the right of 
regulating such passage and, for the purpose of defence, of forbidding it 
to any ship, and saving to neutrals the right of regulating the passage of 
ships of war of all nationalities through the said sea.*® 


V. We must make perfectly clear that the right of a nation to perform 
certain acts of the nature of protective jurisdiction off its coasts, whether in 
time of peace or in time of war, is a distinct problem from the problem of 
jurisdiction over waters recognized to be territorial. It concerns the high 
seas as well as territorial waters. As Chief Justice Cockburn observed, it is 
“altogether irrespective of the three-mile distance, being founded on a 
totally different principle, namely, the right of a state to take all necessary 


5 International Law Topics, Naval War College, 1913, p. 17. 
6 Resolutions of the Institute, op. cit., p. 114. 
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measures for the protection of its territory and rights, and the prevention of 
any breach of its revenue laws.’’? 

Take for example the right of belligerents to visit, search, capture, and 
even to destroy neutral vessels engaged in illicit trade or in unneutral acts. 
The exercise of this great power is not limited to particular waters: it may be 
exercised anywhere on the high seas. It is an unquestioned right of protec- 
tive jurisdiction. 

Consider the cause célebre of The Virginius, the filibustering expedition 
under the American flag which Spain frustrated by the capture of the vessel 
on the high seas off the coast of Cuba in 1873.8 This act of self-defence on 
the part of Spain has been generally conceded to have been justified under 
the circumstances. W. E. Hall in his well known work on [nternational 
Law says in this connection that: 


A country the peace of which is threatened by persons on board 
vessels sailing under the flag of another state may in an emergency 
search and capture such vessels and arrest the persons on board, not- 
withstanding that as a general rule there is no right of visiting and 
seizing vessels of a friendly power in time of peace upon the seas.® 


And Pitt Cobbett also adds: 


It would seem that the right of self-defence, as recognized by the 
law of nations, will confer on a State, in a case where its safety is threat- 
ened, a self-protective jurisdiction, which will entitle it, under circum- 
stances of grave suspicion, to visit a vessel even whilst on the high seas 
and flying the flag of a foreign State, for the purpose of ascertaining her 
real object and destination, and will further entitle it, if the evidence 
warrants, to arrest such vessel and send her in for adjudication. But 
the danger must be imminent; and the circumstances, both as regards 
the local situation and the conduct of the vessel, must be of grave sus- 
picion. In such a case, moreover, notification should at once be made 
to the State of the flag, and those on board the arrested vessel should be 
placed at its disposal, with a view to their punishment under their own 
municipal law; this for the reason that the jurisdiction in such a case is 
merely protective, and not punitive. If, on the other hand, the suspi- 
cion should prove unfounded, then an apology, and if necessary an 
indemnity, should be offered; for in such a case the arresting State must 
be deemed to act at its peril.!° 


If in the place of insurgents we suppose an attempted landing by 
anarchists, Bolshevists, or any other undesirable class of aliens, is there any 
logical reason to deny a nation the right to adopt necessary precautions off 
its own coasts? Suppose that the ship contains a cargo of fire-arms, of ex- 
plosives, of drugs, or of any articles whatever affected by the customs laws, 
must the local authorities remain utterly impotent within the three-mile 


7 The Queen v. Keyn, 1876, Law Reports, 2 Exchequer Division, 63. 

8 Moore’s International Law Digest, Vol. II, p. 895. 

9 Hall, International Law, 6th ed., pp. 269-272. 

10 Pitt Cobbett, Leading Cases on International Law, 4th ed., p. 174. 
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limit while this vessel awaits a favorable opportunity under cover of dark- 
ness or bad weather to accomplish its violation of sovereign rights? 

Take the case of the gamblers who when driven out of the town of Nome 
in Alaska established their dens on the ice some four miles from land." 
Would it seriously be maintained that the American authorities had no right 
to prevent so flagrant a defiance of law? Would any self-respecting nation 
choose to throw the mantle of the alleged freedom of the seas around its 
nationals to enable them to violate the law and good order of this commu- 
nity? Will it be argued that the formation of ice for a portion of the year 
far out from the shore automatically extends the right of territorial juris- 
diction? Or will it be argued that a ship might anchor in these waters to 
carry on gambling operations and remain unmolested after the ice freezes? 
According to the legalists the territorial sovereign is entirely impotent in 
such a situation. According to common sense, to what the jurists term 
“the reason of the thing” he has a clear right of protective jurisdiction. 

How does it happen that there should be any doubt on this important 
subject? Why do the American authorities refrain from appropriate action 
in the defence of Federal laws? Why have various publicists and some high 
officials at different times assumed and, worse still, formally admitted in 
state documents, that there is an absolute, rigid three-mile limit of juris- 
diction outside of which the United States may exercise no right of self- 
defence except in time of war? The answer would seem to be first, that 
various administrations for reasons of policy have not seen fit to raise a 
serious issue over the matter; and secondly, that they have apparently 
failed at times to understand clearly either the principles, the precedents, or 
the various factors involved. The whole subject has become needlessly ob- 
scured. Clear distinctions have not been made always concerning the 
different kinds of problems of maritime jurisdiction. It is deeply to be re- 
gretted in any case that, in view of the scrupulous prudence of Washington 
and Jefferson to reserve all rights of the United States under international 
law to extend its jurisdiction when necessary, any Secretary of State should 
have made uncalled-for concessions of principle. Fortunately, however, the 
general rights of the United States under the law of nations to exercise a 
protective jurisdiction under special circumstances are so clear and the 
precedents of one Secretary of State have so little compelling force on his 
successors that steps may yet be taken to safeguard the nation’s interests." 

A brief survey of the history of the three-mile limit is most illuminating. 
It discloses the fact that the sweeping assertions and admissions of publicists 
and statesmen have not always been in accord with principles and prece- 
dents. 

The necessity for some limitation of the inordinate pretensions to exclu- 
sive jurisdiction over vast waters on the part of the various great maritime 

1 Revue Générale de Droit International Publique, 1904, p. 340. 
2 See Foreign Relations of the United States, 1912, p. 1289. 
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nations in earlier times; of England to the ‘‘Four Seas”, of Spain and Portu- 
gal to whole oceans through the largesse of Pope Alexander Sixth, and of 
Venice to the Adriatic, not to mention the claims of Holland in the Indies, 
led to the enunciation of the principle of ‘‘control from land’’. It was first 
formulated by the Dutch in 1610 in their bold defiance of the claims of Brit- 
tania to the sovereignty of the sea. They then said—possibly at the 
instigation of Grotius—that: 


By the Law of Nations the boundless and rolling sea was as common 
to all people as the air ‘“‘which no prince could prohibit”. ‘‘No prince,” 
they said, ‘‘could challenge further into the sea than he can command with a 
cannon, except gulfs within their land from one point to another.’ * 


This was the principle expressed by Grotius in 1625 in De jure Belli ac 
Pacis: 

Now the lordship over a portion of the sea is acquired in the same 
way as other lordships—that is, as we have said above, by way of per- 
sons and by way of territory. By way of persons, when a fleet, which is 
a sea army, is established somewhere in the sea; by way of territory, in 
so far as those who navigate in that part of the sea nearest the land can 


be held in restraint from the land, no less than if they were found upon the 
land itself. 


Bynkershoek, the distinguished Dutch successor of Grotius, formulated 
the principle more definitely in his De Dominio Maris Dissertatio of 1703 in 
the familiar phrase: ‘‘The control of the land extends as far as cannon will 
carry; for that is as far as we seem to have both command and possession” 
(potestas finitur ubi finitur armorum vis).“ We should further note that 
Bynkershoek goes on expressly to state: “I am speaking, however, of our 
own times, in which we use these engines of war (cannon); otherwise I 
should have to say in general terms that the control from the land ends where 
the power of men’s weapons ends.”’ * 

In other words, Bynkershoek was enunciating the general principle of 
“control from land’’ and he took the most powerful weapon of his day to 
illustrate his principle. He obviously was not indicating a fixed limit of 

13 Fulton, op. cit., p. 156. 
44 Book II, Chapter III, section 13. 1 Chap. II. 


16 International Law may not lend itself easily to poetry, but this doctrine enunciated by 
Bynkershoek inspired an Italian poet as follows: 
Tanta s’avanza in mar questo dominio, 
Quant’ esser pud d’antemurale é guardia, 
Findove pud da terra in mar vibrandosi 
Correr di cavo bronzo fulmine. 


Far as the sovereign can defend his sway, 

Extends his empire o’er the wat’ry way; 

The shot sent thundering to the liquid plain, 
- Assigns the limits of his just domain. 


(Quoted by Azuni in The Maritime Law of Europe, Vol. I, sec. 16.) 
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jurisdiction. He was not thinking of the age of heavy coast artillery. He 
could not have anticipated the powerful squadrons of swift cruisers, torpedo 
boats, and submarines—not to mention airships—that enable nations to 
exercise a vaster and a more effective control over their marginal waters. 

Wolff claimed in 1749 that the inhabitants of the shore had the right to 
occupy the marginal sea “‘so far as they can maintain their dominion over it.”’*" 
And Vattel in 1758 said: ‘between nation and nation, all that can reason- 
ably be said, is that, in general, the dominion of the state over the neighboring 
sea extends as far as her safety renders it necessary and her power is able to 
assert it.” 8 

No further proof is required to show that the prineiple behind the 
three-mile limit is one of “protective jurisdiction”, of “control from land” 
whether by guns, by ships on the sea or in the air. The great error of later 
commentators has been to identify the three-mile limit of cannon in the 
eighteenth century with the principle itself. They have made the great 
mistake of worshipping the image rather than the spirit. This undoubtedly 
lies at the bottom of the general ignorance and misconception that prevails 
concerning the whole question of jurisdiction over marginal waters. Jeffer- 
son, as has been already pointed out, did not fail to understand the principle 
of protective jurisdiction and expressly reserved the right of the United 
States to extend its jurisdiction over our coastal waters. Other statesmen 
have been equally prudent. Fulton states that in the debate in the House of 
Lords in connection with the Sea Fisheries Regulation Act in 1895 by which 
Scotland sought to regulate trawling up to thirteen miles from the coast, 
Lord Halsbury observed: “‘In that Act they took care specially to avoid any 
measurements. The distance was left at such limit as was necessary for the 
defence of the Realm; then the exact limit was given for the particular pur- 
pose in view.’”’'® Lord Salisbury stated in the same debate that: ‘“‘Great 
care had been taken not to name three miles as the territorial limit. The 
limit depended on the distance to which a cannon-shot could go.”’ And the 
Lord Chancellor (Lord Herschell) added that: ‘“He was far from saying that 
three miles was to be the limit of territorial waters for all time. Originally 
the distance was fixed by gunshot, and it was always said that the distance a 
gun could fire was three miles. How far this principle was to be extended, 
and whether it was to be extended indefinitely, was a question for considera- 
tion, and it was a question which would not be without its difficulty.’’?° 

Fulton goes on to observe that: 


It is evident from the foregoing that the territorial sea that may be 
claimed as belonging to this country (Great Britain) is not restricted to 
a distance of three miles from the shore on an open coast, though a cer- 
tain jurisdiction and certain rights may be confined to that distance by 


17 Quoted by Fulton, op. cit., p. 560. 
18 Law of Nations, Book I, Chapter XXIII, sec. 289. 
19 Fulton, op. cit., p. 592. 20 Thid. 
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municipal law or international agreement. The determination of the 
extent is left to the law of nations and there is but little doubt that by 
the law of nations the true principle of delimitation is the actual range of 
guns from the coast, where the coast is washed by the open sea.” 


Hall, the eminent British authority on international law, has expressed 


himself as follows on this subject: 


It may be doubted, in view of the very diverse opinions which have 
been held until lately as to the extent to which marginal seas may be ap- 
propriated, of the lateness of the time at which more extensive claims 
have been fully abandoned, and of the absence of cases in which the 
breadth of territorial water has come into international question, 
whether the three-mile limit has ever been unequivocally settled; but in 
any case, as it has been determined, if determined at all, upon an as- 
sumption which has ceased to hold good, it would be pedantry to adhere 
to the rule in its present form; and perhaps it may be said without im- 
propriety that a state has theoretically the right to extend its territorial 
waters from time to time at its will with the increased range of guns. 
Whether it would in practice be judicious to do so; whether it would be 
politic for a country, which wished to avoid dangerous friction between 
itself and other nations, to act in this direction without having secured 
the concurrence of the more important maritime states, either by the 
negotiation of separate treaties, or through the acceptance of the prin- 
ciple of a conference of the powers, is a widely different matter, and one 
which is outside the purview of law.” 


Oppenheim, another distinguished British publicist, confirms this 


point of view: 


Not to be confounded with the territorial maritime belt is the zone 
of the open sea over which a littoral State extends the operation of its 
revenue and sanitary laws. The fact is that Great Britain and the 
United States, as well as other States, possess revenue and sanitary laws 
which impose certain duties not only on their own but also on such 
foreign vessels bound for one of their ports as are approaching, but not 
yet within their territorial maritime belt. Twiss and Phillimore agree 
in stating that in strict law these Municipal Laws have no basis, since 
every State is by the Law of Nations prevented from extending its 
jurisdiction over the open sea, and that it is only the Comity of Nations 
which admits tacitly the operation of such Municipal Laws as long as 
foreign States do not object, and provided that no measure is taken 
within the maritime belt of another nation. I doubt not that in time 
special arrangements will be made as regards this point by a universal 
international convention. But I believe that, since Municipal Laws of 
the above kind have been in existence for more than a hundred years 
and have not been opposed by other States, a customary rule of the Law of 
Nations may be said to exist which allows littoral States in the interest of 
their revenue and sanitary laws to impose certain duties on such foreign 
vessels bound for their ports as are approaching, although not yet within, 
their territorial maritime belt.” 


21 Fulton, op. cit., p. 593. 22 Hall, International Law, 6th ed., p. 153. 
23 Oppenheim, Jnternational Law, Vol, I, p. 340. 
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Fulton summarizes the various authorities and the general practice of 
nations concerning the three-mile limit as follows: 


It is obvious from the above review of the opinions of publicists in 
the first half of last century that no complete agreement had been 
reached in theory or principle respecting the extent of the territorial sea. 
Many of the writers held to the opinions expressed by Puffendorf, 
Wolff, and Vattel, which allowed a more or less wide and vague juris- 
diction in the neighbouring sea for the security of the state; and most of 
them refer to the cannon-range limit as the one usually adopted. Few, 
however, accept the three-mile boundary as an alternative to the range 
of guns: most of the authors indeed do not even mention it, and those 
who do, appear to have been guided in the main by Lord Stowell’s 
decisions. (Prize Court). On the other hand, the later of the French 
writers affirm that the boundary of the territorial waters is determined 
by the actual range of artillery from the shore at the time, which is a 
virtual repudiation of the three-mile limitation. Their view is summed 
up by Pistoye and Duverdy when they say that the principle on which 
the appropriation of the bordering sea rests serves also to determine its 
bounds—i. e., control and command from the shore.”* 

In point of fact, no fewer than four of the maritime states of Europe 
reject the three-mile limit, while a fifth has in part deviated from it. 
Norway, Sweden, Spain, and Portugal, all claim to enforce a wider 
boundary, and Denmark has adopted the old Scandinavian limit in her 
recent treaty with Sweden. Thus, along nearly 4000 miles of the coasts 
of Europe, or for about one-third of their whole extent, the three-mile 
limit is not accepted by the bordering state. The right claimed by these 
countries to a wider extent of territorial sea has been embodied in 
treaties between some of them, and has been successfully maintained in 
specific instances against the opposition of other Powers. It is to be 
noted, moreover, as is shown later, that their claims to the wider space 
have been quite lately fully justified and homologated by the most 
authoritative exponents of international law, the French Institute and 
the British Association on the Law of Nations, as well as by various in- 
ternational congresses of fishery experts dealing with the subject from a 
fishery point of view.” 


If we turn to the judicial decisions generally cited with respect to the 
three-mile limit we find various obiter dicta of interest but no single case 
which squarely presents the question of the right of a nation to exercise the 
right of protective jurisdiction off its coasts. Among these cases are Le 
Louis, (1817) 2 Dods, 210; Church v. Hubbart, (1804) 2 Cranch (U. 58.) 187; 
Rose v. Himely, (1808) 2 Cranch (U. 8.) 241; Hudson v. Guestier, (1810) 6 
Cranch (U. 8.) 281; and Manchester v. Massachusetts, (1890) 139 U.S. 240, 
258. Concerning the cases of Church v. Hubbart, Rose v. Himely, and Hud- 
son v. Guestier, the Harvard Law Review (Vol. XXXVI, March 1923, p. 614) 
remarks: “It is by no means clear that the cases raised the question of the 
validity of the seizures therein in international law. . . . Even if the 
cases raised the point some of the judges considered that the court was not 


24 Fulton, op. cil., p. 603. % Tbid., p. 664. 
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competent to deal with it. See Hudson v. Guestier, supra, at 284. The 
conclusions reached were obscure even to the Chief Justice who sat on all 
these three cases.’” Marshall observed in his dissenting opinion in Hudson 
v. Guestier that “he had supposed that the former opinion delivered in these 
cases upon this point (Rose v. Himely) had been concurred in by four judges, 
but in this he was mistaken. The opinion was concurred in by one judge.”’ 
And Dana in his edition of Wheaton’s International Law (8 ed., sec. 179, 
note 108) says that ‘‘the judges differed in stating the principle of this case 
and of Rose v. Himely, and the report leaves the difference somewhat 
obscure.” 

The recent decision of Judge Morton of the Federal Court of the 
Massachusetts District, in the case of The Grace and Ruby, (1922) 283 Fed. 
Rep. 475, though involving primarily the interpretation of Federal statutes, 
is of great interest in its discussion of the right of protective jurisdiction. 
The facts in this case may be summarized as follows: ‘‘A British ship on a 
voyage between British ports stood four miles off Salem, Massachusetts, 
and sent more than 400 dollars’ worth of liquor ashore at night in a launch 
sent out for the purpose. Members of the ship’s crew went ashore in the 
launch, and a dory of the ship was carried in tow to aid in the smuggling. 
The ship was seized, never having come within the three-mile limit, and was 
brought to port. Following the filing of a libel by the United States for 
forfeiture under the revenue laws, the ship was arrested in port by the United 
States marshal. (23 Stat. at L. 59.) Exceptions to the jurisdiction were 
filed. Held, that the ship had illegally unladed within the United States, 
and that the seizure was not in excess of the authority of the Treasury De- 
partment. Exceptions overruled.” * 


Judge Morton stated in this decision: 


The high seas are the territory of no nation; no nation can extend 
its laws over them; they are free to the vessels of all countries. But 
this has been thought not to mean that a nation is powerless against 
vessels offending against its laws which remain just outside the three- 
mile limit. It has been said: 

“It can provide by statute or other municipal regulation for the 
seizure and forfeiture of such vessels, though belonging to foreign na- 
tions, within the waters adjacent to its coasts, if reasonably necessary 
for its proper protection and the enforcement of its laws. It is on this 
ground that the four-league limit was established by Rev. St. Sec. 2867 
(Comp. St. Sec. 5555), in regard to unlading rests. 

“Its power to secure itself from injury may certainly be exercised 
beyond the limits of its territory. . . . These means do not appear 
to be limited within any certain marked boundaries which remain the 
same at all times and in all situations. If they are such as unnecessa- 
rily to vex and harass foreign lawful commerce, foreign nations will 
resist their exercise. If they are such as are reasonable and necessary to 


2% The Grace and Ruby, 283 Fed. 475 (D. Mass.), Harvard Law Review, March 1923, 
pp. 615 and 609. 
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secure their law from violation, they will be submitted to.”” Marshall, 
C. J., Church v. Hubbart, 2 Cranch, 234-236. 

These expressions have been questioned by writers on international 
law, and are perhaps not entirely consistent with views which have been 
expressed by our State Department. But Church v. Hubbart has never 
been overruled, and I am bound by it until the law is clearly settled 
otherwise. Moreover, the principle there stated seems to me such a 
sensible and practical rule for dealing with cases like the present that it 
ought to be followed until it is authoritatively repudiated. This is not 
to assert a right generally of search and seizure on the high seas, but 
only a limited power, exercised in the waters adjacent to our coasts, 
over vessels which have broken our laws.?’ 


Admitting that the foregoing comments are perhaps of the nature of 
obiter dicta and that the question at issue has never been clearly and con- 
clusively settled by the Supreme Court, there would seem to be no valid 
grounds on which to challenge the principle enunciated by Marshall that “a 
nation’s power to secure itself from injury may certainly be exercised be- 
yond the limits of its territory”. This was expressly conceded by Sir Charles 
Russell, later Lord Chief Justice of England, in the course of his argument 
before the Bering Sea Arbitral Tribunal in 1893: 


Take the case of the Revenue Laws—the Hovering Acts. . . . 
Upon what principle do those Acts rest? On the principle that no 
civilized State will encourage offences against the laws of another State the 
justice of which laws tt recognizes. It willingly allows a foreign State to 
take reasonable measures of prevention within a moderate distance even out- 
side territorial waters; but all these offences, and all offences of the same 
class and character relating to revenue and to trade, are measures 
directed against a breach of the law contemplated to be consum- 
mated within the territory, to the prevention of an offence against the 
municipal law within the area to which the municipal law properly 
extends.”® 


Sir Travers Twiss also concedes this point in discussing the right 
claimed by Spain under its customs laws to search British vessels on the 
high seas: 


Great Britain . . . did not contend that British vessels ac- 
tually engaged in illicit trade were entitled to pass unmolested by the 
revenue cruisers of Spain until they came within the maritime juris- 
diction of that country, but she maintained that Spain enforced her 
right of search for the protection of her commerce with her Colonies in 
an unreasonable and vexatious manner. Mr. Justice Story has prop- 
erly pointed out that the State which authorizes her cruisers to effect 
such seizures beyond the limits of her Maritime Jurisdiction, incurs a 
responsibility towards Foreign Powers. It is only under the Comity of 
Nations in matters of Trade and Health, that a State can venture to 
enforce any portion of her Civil Law against foreign vessels, which have 
not as yet come within the limits of her Maritime Jurisdiction. A 
State exercises in matters of Trade for the protection of her Maritime 
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Revenue, and in matters of Health for the protection of the lives of her 
people, a permissive Jurisdiction, the extent of which does not appear to 
be limited within any certain marked boundaries, further than that it 
cannot be exercised within the jurisdictional waters of any other State, 
and that it can only be exercised over her own vessels and over 
such foreign vessels as are bound to her ports. If, indeed, the Revenue 
Laws or the Quarantine Regulations of a State should be such as to vex 
and harass unnecessarily foreign commerce, foreign Nations will resist 
their exercise. If, on the other hand, they are reasonable and necessary, 
they will be deferred to 0b reciprocam utilitatem. In ordinary cases in- 
deed, when a merchant ship has been seized on the open seas by the 
cruiser of a Foreign Power, when such ship was approaching the coasts 
of that Power with an intention to carry on illicit trade, the Nation, 
whose mercantile flag has been violated by the seizure, waives in prac- 
tice its right to redress, those in charge of the offending ship being con- 
sidered to have acted with mala fides and consequently to have forfeited 
all just claim to the protection of their Nation.”° 


Hall, in discussing the revenue laws of Great Britain says: 


Whether the law represents a custom or a pretension, foreign 
nations, in so far as they are practically affected by it, have conceded to 
it their acquiescence. The powers taken are not put forward as a right; 
they merely formulate consent. Against a state which resisted their 
exercise they would not be maintained. But in their present shape, 
used with moderation, they repose on an agreement which though tacit is 
universal. No civilized country encourages offences against the laws of a 
foreign state when it sees that the laws are just and necessary; and the 
justice and necessity of taking precautionary measures outside territorial 
waters, in order that infractions of revenue laws shall not occur upon the 
territory itself, is in principle uncontested. Under the Acts in question 
therefore no right of action is taken by Great Britain in the high seas, 
and no right to jurisdiction is assumed over subjects of foreign powers, 
apart from the acquiescence of the foreign state to which they belong.*® 


And in discussing the quarantine laws, Hall goes on to state: 


It is admitted as a principle of international law that motives of self- 
preservation, sufficiently grave and urgent, warrant a nation in overstepping 
the usual limits of its rights, and in taking exceptional measures for its 
security. Though the legislation effected by the Quarantine Act is 
continuing, the occasions on which it is put in force are occasions of 
emergency when the attack of pestilence is to be fended off, and when 
in the view of the framers of the statute no measures less general than 
those prescribed would be adequate for the purposes of defence. If 
therefore jurisdiction were exercised in respect of acts completed on the high 
seas, but calculated to produce effects upon the territory, its imposition 
would conflict with no principle governing the relations of states.** 


This was the principle so vigorously asserted in 1826 by that eminent 


American jurist, Chancellor Kent, whom Sir William Harcourt once eulo- 


29 Twiss, The Law of Nations: Rights and Duties in Time of Peace, 2d ed., 1884, sec. 190. 
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gized ‘‘as the greatest jurist whom this age has produced, whose writings 
may safely be said to be never wrong.” 

It is difficult to draw any precise or determinate conclusion, amidst 
the variety of opinions, as to the distance to which a state may lawfully 
extend its exclusive dominion over the sea adjoining its territories, and 
beyond those portions of the sea which are embraced by harbours, 
gulfs, bays, and estuaries, and over which its jurisdiction unquestion- 
ably extends. All that can reasonably be asserted is, that the do- 
minion of the sovereign of the shore over the contiguous sea, extends as 
far as is requisite for his safety, and for some lawful end. 

Considering the great extent of the line of the American ‘coasts, 
their writers contend that they have a right to claim, for fiscal and de- 
fensive regulations, a liberal extension of maritime jurisdiction; nor 
would it be unreasonable, as they say, to assume, for domestic purposes 
connected with their safety and welfare, the control of the waters on 
their coasts, though included within lines stretching from quite distant 
headlands; as, for instance, from Cape Ann to Cape Cod, and from 
Nantucket to Montauk Point, and from that point to the capes of the 
Delaware, and from the south cape of Florida to the Mississippi. * 


To sum up the results of our investigation thus far it would appear that: 

I. The principle of “control from land’’ was generally accepted in the 
seventeenth century as a limitation on the early pretensions of the principal 
maritime Powers to sovereignty over the sea. 

II. This “control from land” was estimated originally by the weapons 
of protection then in use. The principle did not exclude national defence 
either by more powerful weapons or by other means than cannon. 

Ill. The attempt to identify the definite three-mile limit with the 
principle of ‘control from land” is entirely arbitrary and unwarranted. Ex- 
cept where expressly fixed by treaties the three-mile limit is not recognized 
by the law of nations or by practice as a fixed absolute limit of maritime 
jurisdiction applicable alike to all situations. 

IV. Every nation has reserved the right of self-defence to ward off 
threats against its safety and general welfare. The right of protective 
jurisdiction may be qualified as imperfect or as only recognized, as Twiss 
would insist, by the ‘“‘Comity of Nations’’: it is nevertheless a fundamental 
right which no truly independent nation can ever afford to surrender. 

Let us now apply the foregoing to an actual concrete situation. Sup- 
pose a foreign vessel is sighted twenty miles from shore heading cautiously in 
towards Ambrose Light on a course which plainly cannot take it anywhere 
except to the United States. An American revenue boat, or a quarantine, or 
immigration, or police boat, hails this vessel and finds that its destination is 
New York. Could there be any reasonable objection to requiring further in- 
formation, say, concerning the passengers and cargo, particularly if this 
might facilitate arrangements on the arrival of the ship? But suppose that 
the vessel fails to give a satisfactory answer or that it even refuses to disclose 
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its destination, much less to furnish the desired information. Suppose that 
the American authorities have reliable information that this vessel is watch- 
ing for a favorable opportunity to transship some communists or other unde- 
sirable aliens, or a cargo of arms, explosives, various articles of value, drugs, 


or any other articles subject to the customs laws. Are the authorities of the © 


United States utterly powerless in these circumstances? Is it seriously ar- 
gued that the whole Navy must be mobilized within the three-mile limit 
along the thousands of miles of coast to endeavor to prevent these insolent 
violations of American laws? 

Enough has been adduced to demonstrate that the United States is free 
under international law to exercise this right of protective jurisdiction, “‘to 
take reasonable measures of prevention within a moderate distance even 
outside its territorial waters’’, to quote again the words of Sir Charles Russell. 
The rule of reason applies here as in every other field of law. If this right is 
exercised unreasonably in a manner ‘unnecessarily to vex and harass 
foreign lawful commerce”’ a right of redress and compensation will undoubt- 
edly exist as again in other fields of law. If exercised in a prudent and con- 
siderate manner, no civilized nation will encourage offences against the laws 
of a foreign state by denying this basic right of protective jurisdiction. The 
principle is ‘“‘uncontested”’, as Hall has recognized. The method of its appli- 
cation is alone open to discussion. 

But we are told that the United States cannot act independently with- 
out first obtaining the acquiescence or formal consent of other nations. This 
would be true, of course, wherever it might have restricted its freedom of 
action by treaty. It is not true with respect to international law in general 
for the reasons already set forth. There has never been a judicial interpreta- 
tion of the principle at stake, or of its application to all the diverse situations 
to which it applies, that would so tie the hands of the United States. 

The simple fact is that the Law of Nations is not made by international 
legislation as a general rule. The consent of other nations to a given 
proposition or line of action cannot usually be obtained unanimously and 
simultaneously. International Law has not evolved in this manner. It is 
‘plastic’, as has been soundly observed by the Harvard Law Review in the 
case of The Grace and Ruby. ‘One method of its modification is general and 
long continued acquiescence in new claims recognized as just.’’** If President 
Washington, in his doubt and uncertainty concerning the rights and obliga- 
tions of neutrality, had sought and had awaited the formal consent of other 
nations to the course of action of the United States in 1793, he would have 
exposed the nation to serious complications and difficulties. The law of 
neutrality as generally accepted would have remained vague and inadequate 
to meet the later problems of many nations other than the United States, 
which Washington by his sane and independent action helped to solve with 
so large a measure of success. 


33 Harvard Law Review, op. cit., p. 614. 
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There are times when nations must take the lead in championing 
principles that have gradually recommended themselves to the needs of 
changing situations and to the logic of things. The Law of Nations finds its 
origin and its evolution largely in the leadership of publicists, jurists, and 
statesmen. 

The time would seem to have come when the United States should 
champion in no uncertain manner this basic principle of protective juris- 
diction. International law should not be permitted to be discredited by 
appearing to tolerate so preposterous a situation as is created by the flagrant 
violations of Federal laws along the American coasts at the present time. 

The publicists have long been endeavoring to clear away the confusion of 
thought that now surrounds the subject. The Institute of International 
Law in its session of 1894 enunciated certain of the principles applicable to 
the various problems of maritime jurisdiction. These principles may be 
inadequate and not wholly acceptable but they seem to afford full sanction 
to the right of any nation to exercise a protective jurisdiction within what 
Pitt Cobbett terms a “reasonable proximity” to its coasts. ‘‘There is no 
reason’, in the words of the Institute, ‘‘to confound in a single zone the 
distance necessary for the exercise of sovereignty and for the protection of 
coastwise fishing and that which is necessary to guarantee the neutrality of 
non-belligerents in time of war.” 

It would be fortunate if a general conference could legislate definitely 
and conclusively on all these and other matters. But in the absence of such 
formal agreements there is no reason why a great nation like the United 
States, in the interests of international law as well as of legitimate American 
interests, should not vindicate this right of protective jurisdiction. Nor is 
there reason to believe that a great nation like Great Britain, in its solicitude 
for the interests of British vessels, would desire to appear to abet offences 
against American laws or to deny the validity of a sound principle of inter- 
national law which it may be constrained to invoke some day in its own 


behalf. 


The PRESIDENT. We will be very glad to hear from the Honorable 
Fred K. Nielsen, formerly Solicitor for the Department of State, on the 
subject. 
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IS THE JURISDICTION OF THE UNITED STATES EXCLUSIVE 
WITHIN THE THREE-MILE LIMIT? DOES IT EXTEND BE- 
YOND THIS LIMIT FOR ANY PURPOSE? 


AppRESS BY FRED K. NIELSEN 
Agent and Counsel of the United States in the American-British Arbitration 


The subject under discussion this evening seems to me to embrace two 
very broad practically distinct questions with a myriad of ramifications; the 
scope of sovereign authority in the so-called maritime belt, and the scope of 
authority on the high seas. Obviously, even though I merely undertake to 
sketch a very meagre outline of these two questions, which, in mathematical 
terms, embrace international law with respect to three-fourths of the globe, 
I must limit myself in the brief time at my disposal to broad generalities. 
I trust you may charitably appreciate this fact, so that it will not be con- 
sidered that the conclusions which I roughly submit are not in a fair measure 
grounded on some familiarity with principles and precedents. 

An illustration of the American view respecting the general question of 
the authority of a nation over the maritime belt is found in a comprehensive 
statement made by Secretary of State Webster in 1862 to Mr. Garcia y 
Tassara, Spanish Minister at Washington, in relation to the claim of Spain 
to exercise jurisdiction beyond the three-mile limit in waters surrounding 
Cuba. Mr. Webster declared two principles to be universally admitted, 
“namely, first, that the sea is open to all nations, and, secondly, that ther? 
is a portion of the sea adjacent to every nation over which the sovereignty of 
that nation extends to the exclusion of every other political authority.’ ! 
These broad principles are, I believe,.today generally admitted. “‘As a 
general rule,” said Secretary of State Marcy, ‘the jurisdiction of a nation 
is exclusive and absolute within its own territories, of which harbors and 
littoral waters are as clearly a part as the land.”?» Whether a nation’s author- 
ity in the maritime belt is that of sovereignty grounded on proprietary 
rights, as is suggested by Secretary Marcy’s statement, or merely rights of 
jurisdiction, and whether a distinction must be made between harbor waters 
and other littoral waters, are probably not points of great importance, but 
they may have some bearing on the question whether it should be consid- 
ered that there is any limitation on the exercise of complete jurisdiction. 

In relation to this point it may be recalled that in 1842 Secretary of 
State Webster insisted on a measure of immunity for vessels carried into 
British ports by stress of weather.’ 

Furthermore, general recognition has been given to the principle of 
the so-called right of ‘“‘inoffensive passage’’ for merchant vessels and vessels 
of war through the maritime belt in so far as it forms part of the high seas for 
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international traffic. A rule adopted by the Institute of International Law 
in 1894 apparently to some extent qualifies this right. It declares that 
crimes and offenses committed on board foreign ships passing through the 
territorial sea by persons on board of them against persons or things on 
board the same ship are as such outside the jurisdiction of the littoral state, 
unless they involve a violation of the rights or interests of the littoral state, 
or of its subjects not forming part of the crew or passengers.* 

The plenary scope of rights which nations generally consider are con- 
ceded to them in the maritime belt is evidenced by the authority which they 
have undertaken to exercise with reference to fisheries, police and sanitary 
regulations, and the general control over merchant vessels as regards the 
conduct of persons on board, and even as regards equipment of the vessels, 
the qualifications of their crews, contracts entered into with shippers, and 
the commodities they carry. The right of a neutral nation to insist in time 
of war that belligerent operations shall not take place within territorial 
waters is of course also illustrative of the extent of jurisdiction over these 
waters. 

These illustrations also in a measure suggest the possible far-reaching 
consequences of an extension of jurisdiction beyond the limit at present 
generally recognized. 

I pass now to some brief observations touching the specific question of 
jurisdiction over merchant vessels in the maritime zone. It is a subject of 
great practical importance which has often given rise to international difficul- 
ties. There are very many interesting judicial decisions bearing on it, but 
time will not permit me to call attention to them. The exercise of criminal 
and civil jurisdiction over foreign vessels and persons on board them in ter- 
ritorial waters has been defined broadly and in detail by courts exercising 
admiralty jurisdiction. But it would seem that the question of jurisdiction 
over merchant vessels must be fundamentally determined in the light of 
international law and not of admiralty law. Admiralty law, although 
largely the product of principles and practices developed by maritime na- 
tions over a long period can probably not be regarded as international law 
from the standpoint of the fundamental characteristics of the law of nations, 
namely, that it is a uniform law governing the conduct of nations which can- 
not be altered by a single nation. It can probably be said that certain 
principles of admiralty law have been so generally assented to that they are 
international law to which members of the family of nations should give 
effect. 

In discussing the nature of maritime law, Mr. Justice Holmes, in the 
case of the Western Maid, decided in January, 1922, said: ‘‘There is no 
mystic over-law to which even the United States must bow.’® And in an 
earlier case, The Lottawanna, Mr. Justice Bradley said that maritime law 
and international law have the effect of law in no country any further than 
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they are accepted and received as such. These statements should probably 
not be construed to mean that a member of the family of nations enjoying 
the benefits of international law can at its pleasure disregard a generally 
accepted rule of that law. What is spoken of as general maritime law is the 
groundwork of all maritime codes, but nations generally do not consider 
themselves precluded from making modifications or additions. Interna- 
tional law recognizes the right of a nation to subject foreign vessels within 
its jurisdiction to its authority, and to apply to them its maritime code. 

The volume of Foreign Relations for 1914 contains correspondence 
between the Governments of the United States and Great Britain with re- 
gard to jurisdiction over merchant vessels. The British Government, hav- 
ing in contemplation a possible international arrangement as to the exercise 
of criminal and civil jurisdiction over foreign vessels and persons on board of 
them in territorial waters, requested information concerning American law 
and practice and observed that it was the view of His Majesty’s Govern- 
ment ‘that British jurisdiction in such cases is complete.’’? 

The reply of the Department of State invited attention to decisions of 
American courts, diplomatic correspondence, treaty stipulations and legisla- 
tion of the United States on the subject. These citations clearly reveal the 
view of the law as asserted in the United States to the effect that, when a 
merchant vessel enters the territorial waters of another nation, it becomes 
amenable to the jurisdiction thereof and is subject to the laws which govern 
the port it visits, unless it is otherwise provided by treaty. However, it was 
pointed out that this Government had in the past adhered to the opinion 
that by comity matters of discipline and all things done on board which 
affect only the vessel or those belonging to her and do not involve the peace 
or dignity of the country or the tranquillity of the port should be left by the 
local government to be dealt with by the authorities of the nation to which 
the vessel belongs.® 

It has sometimes been maintained that the very commendable practice, 
which has obtained generally among nations in the past and which has 
been so strongly supported by France, of waiving jurisdiction as a matter of 
comity over ships and persons on board of them with respect to matters 
that, in the language found in consular treaties, ‘‘do not affect the peace and 
dignity of the port” is grounded on a rule of international law. It seems 
clear, however, that there is no such rule of law limiting the fundamental rule 
of subjection to local jurisdiction. 

The Government of the United States during a considerable period of 
time appears strongly to have fostered a policy of freeing international com- 
merce to the greatest possible degree from harassments, restraints and dis- 
criminatory measures in various forms. With this end in view, it initiated 
the conclusion of commercial treaties. Provisions in consular treaties with- 
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drawing from the jurisdiction of local authorities certain classes of disputes 
between captains, officers and crews, particularly disputes in reference to 
wages, were evidently concluded in furtherance of this same policy, to which 
they have effectively contributed. Stipulations of this latter kind were con- 
travened by the so-called Seamen’s Act, approved March 4, 1915.9 The 
law necessitated the elimination of these stipulations from our consular 
treaties. It evidently also in a measure sets aside the general rule of comity 
under which American courts have refused to take jurisdiction in certain 
controversies between masters and seamen, irrespective of treaty stipula- 
tions. 

The most recent source of difficulty growing out of the exercise of juris- 
diction over foreign vessels within our ports results from the control which 
we have undertaken to exercise with respect to what vessels entering our 
waters may be permitted to carry on board. Litigation on a certain aspect 
of this general question is pending in the courts. I express no opinion con- 
cerning the particular legal questions therein involved. If, as a matter of 
strict right, the United States can exclude a British vessel carrying a for- 
bidden commodity, then His Majesty’s Government can obviously likewise, 
as a matter of strict right, forbid an American vessel from entering British 
waters without having on board a quantity of this same commodity for 
medicinal purposes, which I understand British law requires. We are then 
confronted with the old problem in physics: What happens when an irre- 
sistible force comes in contact with an immovable obstruction? There can 
be no communication between the two countries except by radiotelegraph. 

Suggestions have been made from time to time as to the advisability 
of formulating international arrangements with respect to the questions 
under discussion which cannot be satisfactorily solved by an inflexible in- 
sistence by maritime nations on strict legal rights. I venture to suggest that 
experiences of recent years have strongly brought to light the great impor- 
tance to commercial interests and to harmonious international relations of 
international agreements in concrete terms dealing with these questions, also 
with matters such as are embraced within the unratified Convention for the 
Safety of Life at Sea, signed at London in 1914, with subjects such as were 
recently under discussion at the Fourth Session of the Maritime Conference 
at Brussels, and probably also certain other matters which have been the 
cause of international complications. By mutual concessions, with no 
ultimate sacrifice of national interests, it should be possible to accomplish 
much in promoting harmonious international relations, and to the end that, 
in the language of the treaties, ships may freely come and go with their 
cargoes. 

The second part of the subject under discussion, which I have time to 
touch upon only very briefly, suggests a further question that perhaps could 
profitably be dealt with by an international arrangement. 


9 38 Stat. 1164, 











36 


During the course of the long-drawn-out controversy with Spain con- 
cerning jurisdiction in waters surrounding Cuba, Secretary of State Seward 
in a communication under date of August 10, 1863, addressed Mr. Garcia 
y Tassara, the Spanish Minister at Washington, as follows: 

It cannot be admitted, nor indeed is Mr. Tassara understood to 
claim, that the mere assertion of a sovereign, by an act of legislation, 
however solemn, can have the effect to establish and fix its external 
maritime jurisdiction. His right to a jurisdiction of three miles is de- 
rived not from his own decree but from the law of nations, and exists 
even though he may never have proclaimed or asserted it by any decree 
or declaration whatsoever. He cannot, by a mere decree, extend the 
limit and fix it at six miles, because, if he could, he could in the same 
manner, and upon motives of interest, ambition, or even upon caprice, 
fix it at ten, or twenty, or fifty miles, without the consent or acquies- 
cence of other powers which have a common right with himself in the 
freedom of all the oceans. Such a pretension could never be success- 
fully or rightfully maintained. . 

In view of the considerations and facts which have been thus pre- 
sented, the undersigned is obliged to state that the Government of the 
United States is not prepared to admit that the jurisdiction of Spain in 
the waters which surround the island of Cuba lawfully and rightly ex- 
tends beyond the customary limit of three miles.” 


In the diplomatic correspondence of our Government, this position has 
been maintained, by repeated similar, emphatic assertions in relation to a 
wide range of varying situations, up to the present time. When occasion- 
ally acts of authorities of the Government have been challenged as not 
squaring with its professions, international tribunals have given effect to 
the principles which our executive department has so often asserted, and 
have assessed pecuniary indemnities for such acts. This happened when an 
award was rendered against the United States in connection with the so- 
called Fur Seal Arbitrations with Great Britain in 1893 and 1896." The 
tribunal decided against the contentions of the United States that our Gov- 
ernment had a right to seize British vessels engaged in sealing operations on 
the high seas, first, because the United States had a property right in the 
seals, and secondly, because the United States had for itself and its people 
an interest in an industry derived from the proper use of the seal herd in the 
vicinity of American territories which entitled it to take protective measures 
against wanton destruction. Again, a little over a year ago the tribunal 
constituted under the special agreement concluded between the United 
States and Great Britain August 18, 1910, awarded damages in favor of the 
British Government because of the action of an officer of the United States 
Revenue Cutter Service in boarding in 1909 British schooners engaged in 
hunting sea otters in the North Pacific Ocean. 

I think it has been suggested that, with a view to preventing a nefarious 
form of smuggling with which the authorities of our Government have 
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lately had to deal, the seizure of vessels on the high seas might be justified 
under the so-called right of self-preservation, which Halleck calls “imperfect 
war.’!2 From an examination of the instances in which this principle of 
self-preservation has been invoked, it would appear that they have been 
generally limited to efforts to thwart acts of a military character. And 
while the so-called right has been asserted and exercised under varying cir- 
cumstances, to interfere with foreign vessels on the high seas with a view to 
the prevention of smuggling, would seem strongly contrary to American 
views asserted respecting it, as illustrated, for example, by the position taken 
by Secretary of State Webster with regard to the Caroline incident in 1842. 
He declared that the right of self-defense was confined to cases in which the 
“necessity of that self-defense is instant, overwhelming, and leaving no / 
choice of means, and no moment for deliberation.’’* I am not disposed to 
think that the United States would undertake such a radical extension of the 
right of self-preservation, which has given rise to so much controversy in the 
past. 

I have no interest in taking any time in an endeavor to point out how, 
by expedients and subtle lines of reasoning, the United States might escape 
the full consequences of a rule which it has insisted firmly on imposing on 
other nations. Perhaps there is need of an extension of the rights now ac- 
corded to nations on the high seas. Alterations of the generally observed 
rule have frequently been suggested. I think it may be said, broadly speak- 
ing, that these rights are, under international law, limited to the effect which 
nations give to their laws with regard to their own vessels and persons on 
board of them; the punishment of piracy; pursuit out on the high seas which 
was commenced in the territorial sea in case of a breach of law therein; and 
the exercise of so-called belligerent rights in time of war. Of course nations 
are conceded to have a measure of sovereignty over their nationals where- 
ever they may be. 

Much has been said regarding the origin of the present rule. The real 
question for consideration seems to me to be the reasonableness of the rule as 
generally observed at this time; whether the advantages of amplifying the 
broad rights at present conceded to nations of exercising exclusive sover- 
eignty over the sea within three miles of the shore would outweigh the dis- 
advantages of a change according them still more extensive rights. It is, to 
say the least, a superficial view that justifies the overthrow of an important 
rule on the ground of expediency in dealing with a single temporary situation 
without regard to the consequences that may flow from the nullification of 
such arule. It is true that the present three-mile rule is an arbitrary one. 
Many rules of law of necessity are arbitrary. Many rules have their dis- 
advantages. The criterion of their value is the extent to which their ad- 
vantages outweigh their disadvantages. In contrast to the present arbi- 
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trary limitation of sovereignty over the seas, we have the somewhat arbitrary 
pronouncements of medieval sovereigns of jurisdiction or dominion over 
large portions of the high seas. A rule susceptible of enforcement because of 
its definiteness is infinitely preferable to one that conveniently lends itself to 
varying interpretations so as to become meaningless, and as a source of con- 
troversy, worse than useless. It may be interesting to recall an observation 
made by Professor Theodore D. Woolsey in his book on International Law 
with reference to Chancellor Kent’s suggestion that, considering the long 
line of American coast, the United States might proclaim control of the 
waters included within the line stretching from distant headlands. Such a 
broad claim would, Professor Woolsey said, be “out of character for a nation 
that has ever asserted the freedom of doubtful waters as well as contrary to 
the spirit of the more recent times.”'* The United States has frequently 
participated in unfortunate, disagreeable international controversies in re- 
lation to the freedom of the sea. Our Government has engaged in three 
wars to vindicate American rights on the high seas. 

But, I do not intend to discuss the question of necessity of a change of 
the generally recognized existing rule. I have tried to emphasize the posi- 
tion taken by the United States in the past. It seems clear that, until an 
appropriate agreement respecting the alteration of the well-established rule 
shall have been reached, the United States, in view particularly of this posi- 
tive position, cannot justify a departure from that rule for the purpose of 
dealing with an isolated or temporary situation. 

I do not consider that the significance which should be attached to that 
position is affected by the existence on our statute books of one of the so- 
called “ Hovering Acts,” enacted in 1799. The scope and effect of this law 
have been the subject of differences of opinion among American officials. 
Its standing in international law is doubtful. Similar laws enacted by 
Great Britain in 1736 have long since been repealed."” 

Likewise, it would seem that there might easily be given undue impor- 
tance to a few decisions of American courts dealing with seizures of vessels 
on the high seas, such as Church v. Hubbart,!8 decided by the Supreme Court 
over a century ago, and certain recent cases in the lower federal courts. I 
have not the time to analyze them as to their bearing on the general question 
under discussion, but I will make a single observation respecting them which 
may be pertinent. It does not minimize the importance and dignity of the 
position of the courts in our Government to recall that the decision of a do- 
mestic tribunal is not a final adjudication of a question involving the inter- 
pretation of international law or of atreaty. International law, like treaties, 


4 Sec. 60. 15 Revised Statutes, sec. 2760. 

16 See Twiss, The Law of Nations considered as Independent Political Communities.—On 
the Rights and Duties of Nations in Time of Peace, sec. 190; and Dana’s note (108) in his edi- 
tion of Wheaton, pp. 258-259. 

179 Geo. II, ch. 35 and 24 Geo. III, ch. 476. 18 2 Cranch 187. 
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can be properly modified only by the same processes by which it is formu- 
lated. The strict maintenance of the sanctity of concrete rules is not an 
obstacle to the appropriate application, growth and development of inter- 
national law, but rather one of the chief ways of promoting them. It would 
be regrettable if action of our Government, taken with a view to reaching 
out, in a region beyond our jurisdiction, after a few vile adventurers, who 
may be assisting in a deplorable, wide-spread disregard of law on the part of 
persons within our territory, where our sovereign rights are unquestioned, 
should suggest a peculiar paradox with respect to law enforcement, by giving 
some ground for a charge of disregard of that law to which all nations that 
desire to maintain their honorable positions as members of the family of na- 
tions must conform. Surely we will not lose sight of the solemn fact that 
the supreme law of all members of the family of nations is international law, 
the expounding and preservation of which are the high purposes of the Amer- 
ican Society of International Law and similar organizations. 


The PRESIDENT. The meeting will adjourn until half-past nine to- 
morrow morning, when discussion of the papers which have been read this 
evening will be inaugurated. 

Whereupon, adjournment was taken at 10:15 p. m. 














SECOND SESSION 
Friday, April 27, 1923, at 9: 30 o’clock a. m. 


The Friday morning session was convened in the New Willard Hotel 
at 9:45 o’clock, a. m., with the President, the Honorable Extinvu Root, 
presiding. 

The Presipent. The subject of the jurisdiction of the United States 
within and beyond the three-mile limit, which was discussed in papers by 
Professor Brown and Mr. Nielsen last evening, is before the Society for 
discussion. Does any member of the Society wish to discuss that subject? 

Professor ELLERY C.StTowetu. Mr. President, I was very much inter- 
ested in what Professor Brown said last night. It seems to me that the whole 
question is one of the conflict of two recognized rights to use the high seas with- 
out interference. Beyond the three-mile limit are the high seas. There it is 
the right of every nation to protect itself and its vital interests from attack. 
Now when two rights conflict, if I understand the principles of international 
law correctly, the mutual obligation of cooperation which rests upon all 
states requires of them that they find some solution such that both rights 
may be reasonably preserved. If either state is obdurate—insists unduly 
upon its own right, to the exclusion of the conflicting right of the other— 
then it becomes a matter of recourse to the rules of international law to test 
the soundness of each right; and if Great Britain refuses to police and control 
her commerce, as she might, and prevent the violation of our right to enforce 
what the American people, exercising their right of sovereignty, have 
declared to be a vital interest, then under such circumstances, the United 
States may act for her. For let me say that a law for which we sacrifice mil- 
lions of revenue and of commerce and endure a great deal of inconvenience 
must be considered vital. I repeat, there is an obligation resting upon Great 
Britain and the other states to do what they reasonably can and not to allow 
the pursuit of their commerce to interfere with the maintenance in the United 
States of this legislation of vital interest. Should, within a reasonable pe- 
riod, Great Britain and other Powers fail to make this adjustment, then, un- 
der the superior right of self-preservation, preventive jurisdiction, or preven- 
tion—whatever name you wish to give this right recognized by all the great 
writers like Hall and Westlake and others, the United States may go beyond 
the three-mile limit to perform the duty that Great Britain should herself 
fulfil, and seize the ship and police the territory without the three-mile limit. 
This is an act very close to that supreme enforcement of rights by what is 
called war. In the present case the interest is so truly a vital one that we can- 
not be expected to submit the controversy to arbitration. If it becomes neces- 
sary for the United States to go beyond the three-mile limit and seize those 
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vessels, then she must refuse to arbitrate the conflict which will arise. For it 
is a question of the conflict of rights in which the question of the protection 
of our vital interests is vastly superior to the right of the others to continue 
that particular commerce. 

Professor MANLEY O. Hupson. May | ask Professor Stowell a question, 
Mr. President? He states various things in the terms of “rights”. We 
have recently had in municipal law an overhauling of our terminology, and it 
has been pointed out that we have entirely over-used such terms as “‘rights’’. 
I wonder if it would not be possible for him to cast his ideas in somewhat dif- 
ferent terms. For my part, I find it very difficult to conceive of conflicting 
rights or of superior and inferior rights. I wonder whether the term may 
not be over-used in international law precisely as it has been over-used in 
municipal law. 

Professor StowELut. Mr. Chairman, I was using that in the sense of the 
usual terminology, that there is no right, as I understand, in any law, without 
a remedy; and the effective and enforced law that international law is, has 
always its remedy. Now each of the rights that I have spoken of is custom- 
arily enforced, but because international law has grown up from precedents 
that are not based all upon the same fundamental principle, in their deduc- 
tions and in their applications, it is natural that there should be conflicts. 

The right of sovereignty is a presumption. That’s all you can call 
sovereignty, a presumption that the state, in fulfilling its international 
obligations within its so-called sovereign jurisdiction, fulfils them in a correct 
manner. When it fails to do so, and when by the evidence or by the test it is 
found that the state has failed to do so, then the presumption is overcome, 
and the right of intervention supersedes that of sovereignty; and it’s a ques- 
tion not really of conflict but only of these succeeding presumptions, one 
overcoming successively another. I do not see how at present, under the 
process by which we discover and formulate international law from practice 
or precedents, it can be otherwise. 

Mr. Houuis R. Battey. I wonder whether six miles or twelve miles 
would make any difference as a limit. I expect rum-running would go on 
outside of six miles or twelve as well as three miles. We have to get away 
from the idea of miles, and get around to the idea of blockade. To stop the 
traffic it is necessary to get outside of the three miles or the six miles or the 
twelve miles, so it is not a question of miles in this issue. 

The Presipent. Mr. Bailey would make the question a matter of 
“rhumb”’ line rather than that of a great circle. ‘ 

Mr. ArtHuR K. Kuun. I cannot see why this matter is so vital that it 
could not be submitted to arbitration or to an international court as has 
already been suggested. ® 

A Memser. According to what principle would the speaker make his 
decision? 

Mr. Kuun. According to the three-mile law. 
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Professor PHitrp M. Brown. I have been waiting to hear expressions 
from the others in regard to what was said last night. I venture to make one 
or two observations, particularly in regard to the remarks of Mr. Nielsen. I 
must confess that I was somewhat surprised to hear his expressions in regard 
to the rigidity of laws. I have always believed that a law that was rigid was 
easily broken. I was under the impression that law was a live thing, a thing 
that adapted itself to existing conditions, a thing that adapted itself to 
changes in existing conditions. 

In international law I find the most striking example in the rule of 1756. 
A great many changes occurred between that rule and its latest interpreta- 
tion in the World War as the rule of “ultimate consumption.” 

. The Court of International Justice should be entrusted with the duty, as 
in the case of our own Supreme Court, of applying international law to 
changing conditions. 

I must take exception to what Mr. Nielsen said. Furthermore, I cannot 
agree that there is any evidence whatever, beyond one or two state papers, 
that this three-mile limit has ever been tightly fixed by the United States. 
I want to call attention to the fact that Washington and Jefferson together 
fixed a limitation, primarily to preserve our rights. They did not fix the 
three-mile limit as a permanent limit. The statement that such a limit had 
been fixed seems to have no foundation. It seems to have been based merely 
on an assertion. Professor Fenwick asserted that there was a three-mile 
limit. As I study the question further, I find that there is no basis for the 
fact. Itisanassertion only. There is no decision by the Supreme Court to 
prevent the extension of this limit. With all due respect to Mr. Nielsen, I 
want to say that I can demonstrate that there is nothing to prevent the 
extension of this limit in order to prevent violations of our laws. 

The Presipent. I think a great many members of the Society would 
like to hear what you have to say regarding Mr. Bailey’s assertion that it 
would make no difference whether the limit is a three-mile limit, or a six-mile 
limit or a twelve-mile limit. 

Professor Brown. Thank you, Mr. Chairman, for giving me an op- 
portunity. Mr. Bailey’s remarks are entirely in accord with the findings 
of the Institute of International Law in 1894. It is impossible to fix a limit, 
as Mr. Bailey has very properly pointed out, and there is no limit except that 
you cannot go into the territorial waters of another state. You will recall, 
Mr. Chairman, that it was at one time suggested that the Gulf Stream might 
be a limit. 

If a vessel is found approaching this coast, if its direction is unmis- 
takably for the United States, no matter where it might be, or our authorities 
have reason to believe that this vessel is hovering off our coast for the express 
purpose of violating our laws, can it with honest intent refuse to answer a 
hail? Furthermore, if such a vessel, when hailed, refuses to disclose its 
destination, if it refuses to disclose its purpose, what then? Does it mean 
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that the United States cannot take any action whatever and must wait until 
it is actually three miles off our coast? That seems to me to be a preposter- 
ous proposition to advance. I entirely agree that, under these conditions, a 
nation is warranted to take action. It should be for purposes of protection, 
and not for purposes of punishment. If you find a ship in such an illegal 
enterprise, then you should turn it over to the nation whose flag it flies. 
At any rate, it would seem to me that this right might be exercised so that it 
should not inflict harm on any legitimate enterprise. 

If Great Britain, for example, should put herself in a position of protect- 
ing these violators of our law, then on what ground would she stand? If 
they are there for fishing, their right should be protected. If they are not 
there for legitimate reasons, then Great Britain is put in the extraordinary 
position of protecting criminals who are violating the laws of another nation. 
I firmly believe that Great Britain would be willing to help us safeguard our 
laws. Great Britain under those circumstances would be expected to ac- 
commodate herself to measures of this character, for ‘ protective jurisdic- 
tion.”” This right seems to me to be of such importance that all Americans 
should support it. 

Professor WM. I. Hutu. It seems to me that the real question is the 
second one asked here. It is not a mere matter of distance nor, do I think, is 
it a difference of opinion regarding the enforcement of our laws, which is of 
chief importance. The crux of the matter is that the jurisdiction of the 
United States does not extend and ought not to extend beyond the three 
mile limit for any purpose. I fancy that a three mile limit was fixed, not 
because it was then the distance of a gun shot, but because it was necessary 
to fix somewhere a limit to territorial waters and the beginning of the high 
seas. 

How can we protect the territorial waters of neutrals unless we have a 
clear line of distinction between the territorial waters of each nation and the 
high seas? It is and has long been the policy of all nations (in time of peace, 
at least) that the high seas shall be under the jurisdiction of no one nation. 
In the history of the suppression of the slave trade, for instance, the at- 
tempted exercise of this jurisdiction became a serious question between Great 
Britain and the United States. 

It is, of course, exasperating that violations of our Volstead Act come 
from beyond the three mile limit. But it does seem to me that the only 
proper remedy will be a convention with the other nations of the world, or in 
this particular instance, an agreement with Great Britain herself. 

Admiral Cuarues H. Stockton. Considering the opinion of one who 
was in his day held as the uncrowned head of the New York, if not the 
American, Bar—Mr. James C. Carter—we must hold that usage is not only 
the basis of law, but more often is law itself. Hence there are few things in 
international law that have the sanction of usage more than the limit of the 
marine league. During the Civil War, when the Alabama and the Kearsarge 
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left the French port Cherbourg for their engagement, they were escorted to 
the limits of the league by a French iron clad. During the Franco-German 
War of 1870 when the French corvette Bouvet left the harbor of Havana to 
engage the German corvette Meteor, they were both escorted to beyond the 
marine league by a Spanish man-of-war. 

Usage is not only as essential in international law as municipal law, but 
it extends in military law, both naval and military; for instance, such 
instances as charges for “‘conduct unbecoming an officer and gentleman”’ are 
very serious military offences involving dismissal, also disrespect and in- 
subordinate conduct. These in some cases have been hardened into military 
law by legislative sanction, but they are serious offences without such sanc- 
tion. Offences contrary to the customs and traditions of the services which 
are not legally determined by statute law are offences recognized and pun- 
ished legally by courts-martial. Hence, usage is powerful and, in giving 
definite limits to a maritime league, is definite and precise. 

The PresIpENT. I suppose if there is one man in the United States who 
should be in a position to talk about this question, it is Admiral Benson, and 
I shall therefore take the liberty of calling on him. 

Admiral WiLut1AMS8. Benson. Thisisan unusual position for me to be in. 
I have been listening with great interest, and I must admit that I am sur- 
prised after fifty years of service, even to hear the question raised that there 
is any doubt in any one’s mind that there is any need for an absolutely fixed 
limit. The old three-mile limit during my life has been acknowledged and 
respected. Where an offender has failed to respect it, he has been com- 
pelled to respect it. The development of the guns and so on has not abol- 
ished the necessity for these limits; and owing to the conditions surrounding 
the actions which may take place off the coast of a nation it becomes abso- 
lutely necessary to have a well-defined limit. You can well understand how 
diversion from such a principle would lead to all kinds of impositions. 
When peculiar conditions arise, as there have today, it may be necessary to 
enter into some agreement to remedy that condition. I do not mean to 
imply that there is any obligation for the nation to yield any of its sover- 
eignty, for my experience and observation have been that national sover- 
eignty can not be too carefully guarded. We should not yield anything that 
will complicate our sovereign rights; and in order to prevent such complica- 
tion, the more clearly the limits are laid down, the more surely no infraction 
will result. That is not only desirable, but absolutely necessary. We must 
have fixed limits governing the actions of people on the high seas, particu- 
larly guarding and protecting our sovereign rights. 

The PresipENnT. Is there any further discussion? 

Mr. Frep K. Niewtsen. Perhaps I should not take any more of the 
Society’s time, but Professor Brown has commented on a few of the things 
I said last night, so I will make a few observations in return. Professor 
Brown stated that he was particularly surprised with regard to my views as 
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to the objections to plastic rules. I am in turn, at least, equally surprised 
that he should wonder that I am opposed to this theory of plasticity of inter- 
national law, and I am equally surprised that he should cite the conditions 
relating to war as an example of the necessity for plasticity. 

Professor Brown refers to the development of the doctrine of continuous 
voyage. The mariner who took his vessel across the Atlantic during the 
war and found that the doctrine of continuous voyage was rapidly expanding 
to the nth degree, or whatever better term it was that Professor Brown used 
describing what seemed to him a desirable expansion of the doctrine, and 
found that, as a result of the application of the doctrine of plasticity, his 
goods landed on shores a hundred or more miles away from their destination, 
had reason to believe in rigid rather than in plastic rules. The same is true 
when this theory of plasticity was applied to rules relating to the belligerent 
right of visit and search and to contraband. So, when areas of the sea were 
marked off and vessels were forbidden to enter such areas, ship owners, and 
the governments to which ships belonged, had reason to believe in rigid 
rules rather than in plastic rules. When German marines crept up within 
the three-mile limit in Spanish waters and blew up American ships, the 
owners of the vessels had reason to prefer a rigid rule with respect to the 
three-mile limit rather than a plastic rule. When the well-established rule 
of international law condemning the breach of a treaty was set aside under 
some theory of necessity or of plasticity, Belgium, when invaded, had 
reason to believe in a rigid rule. 

I do not think I said anything last night in favor of definite rules that 
was at all equivalent to the expression of a view that there must be rigid 
rules to meet all situations and that analogous principles cannot be applied 
when specific, directly applicable rules are wanting. 

Doubtless it can properly be said that definiteness of rules is more 
important in international law than in domestic law. Rules prescribed by 
domestic law are generally more definite than rules of international law. 
That is important, although it may sometimes be a little inconvenient. But 
the advantages of such definite rules outweigh the disadvantages. And it 
should be borne in mind that back of rules of domestic law, definite or vague, 
is the sanction of judicial processes, while the only sanction back of inter- 
national law is moral force. 

Unfortunately, I have had occasion to see the theory of plasticity given 
practical application to an extent that has made a farce out of important 
rules and principles. Our own Government has at times not been as con- 
sistent as we might wish it to be. There might at times have been a little 
more rigidity in what it has said and done. 

In spite of what has been said as to the difference of views with regard 
to the three-mile rule, I believe that there has been a marked unanimity in 
approving and in upholding it. The distinguished officer who has just 
spoken has given me considerable comfort in my views respecting this 
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subject. Nations have adhered to the three-mile rule even though at times 
they may have desired not to be bound by it in dealing with certain ques- 
‘tions. I spoke last night of the practice of the United States, Great Britain, 
and Japan, and I could, if I took the time to do so, throw light on the 
practice of other nations which is not always accurately described in text 
books, even books written by excellent authorities. It may be recalled that 
not long ago difficulties arose between Japan and China because of the 
seizure of a vessel outside the three-mile limit. It may also be interesting 
to recall that the United States went to war with England in 1812 because 
of the interference with American vessels on the high seas by British naval 
authorities. They took off our ships sailors having a dual allegiance. Eng- 
land at that time had not liberalized her citizenship laws as she did by 
legislation enacted in 1870, which conferred a complete right of expatriation 
on Englishmen—a law more liberal than our law which still contains some 
restriction on expatriation. England removed these men as British sub- 
jects who had failed to perform military service. The shirking of military 
service is regarded as a serious offense in this country—as serious, I assume, 
as smuggling. Nevertheless, when British authorities did this, we went to 
war about it. 

As I said last night, I do not think that the United States should under- 
take to make such a radical extension of the so-called right of self-preserva- 
tion as to apply it to smuggling. To be sure, this theory of plasticity has 
been discussed by writers from time to time in connection with the subject 

_of protection against smuggling. No one, I am sure, has developed this 
view so forcibly as Professor Brown has done. It is somewhat difficult to 
deny his conclusions if you admit his premises. If I may pick out any 
weaknesses, I would say that they lie in two points: first, he has not sufficient 
faith in the principle of fixed and definite rules; secondly, he attaches too 
little importance to the consent of other nations with respect to the alteration 
of rules. 

Writers who have discussed the so-called Hovering Acts, authorizing 
the boarding of vessels on the high seas bound for a port, point out that 
such action cannot be taken pursuant to the exercise of a right, but that it 
is a permissive jurisdiction in which a nation whose vessels are boarded may 
acquiesce. Of course the action authorized by the so-called Hovering Acts 
is something different from undertaking to interfere generally with vessels 
beyond the three-mile limit with a view to the prevention of smuggling. We 
can hardly expect nations to acquiesce generally in such action taken solely 
for the purpose of preventing smuggling. The violation of our law is, to be 
sure, a serious thing, but to other nations there is merely presented a case 
of difficulty in preventing smuggling. They do not think that drinking 
wine will destroy or degrade their civilizations. I do not know whether it 
will or not. I have never made any sociological studies along those lines, 
but as I say, they do not consider the question so serious as to warrant its 
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being dealt with pursuant to principles underlying the so-called right of 
self-preservation, and surely they would never concur in the idea expressed 
by Dr. Stowell, as I understood him, that they should assist us in punishing 
infractions of our laws relating to smuggling. We have enacted such laws 
and it is incumbent on us to enforce them. They, of course, concede our 
sovereign right to do so within our jurisdiction. Surely, they will not admit 
our right to call upon them to help us exercise our sovereign rights. And 
in view of positive statements often heard in this country with regard to 
exclusive sovereign rights to deal with matters relating to control over 
imports and immigration, it might not be considered desirable by the people 
of the United States that foreign countries should volunteer to help us to 
enforce those rights. 

The PresipEntT. I think we shall now pass on to the next subject 
on the program, ‘‘The existing state of international law, its basis, its scope 
and its practical effectiveness, together with constructive suggestions for 
its extension into new fields.” It probably touches upon the question we 
have just been discussing. We shall be glad to hear from Professor Charles 
G. Fenwick, of Bryn Mawr College. 


AN OUTLINE OF THE PROBLEMS PRESENTED IN THE FUR- 
THER DEVELOPMENT OF INTERNATIONAL LAW 


AppREss BY CHARLES G. FENWICK 
Professor of Political Science, Bryn Mawr College 


It may be stated as‘a leading proposition that there is general agreement 
upon the need of a new international law of more enlarged scope and more 
effective sanction. The Committee of Jurists appointed to prepare the 
draft statute of the Permanent Court of International Justice adopted a 
resolution recommending the calling of a ‘‘ Conference for the Advancement 
of International Law’’, with the object, as stated in the last two programs of 
the American Society of International Law, of restating the established 
rules of international law, formulating amendments, and considering the 
subjects not now adequately regulated by international law. The Society 
has devoted two of its meetings to these proposals of the Committee of 
Jurists, but thus far chief stress has been laid upon the amendment of the 
laws of war and no adequate study has been given to the laws of peace. 

It is in the belief that the task of taking the lead in the formulation of a 
new international law of peace belongs primarily to such bodies as the 
American Society of International Law that the attempt is being made this 
morning to outline some of the problems presented. This involves at once a 
survey of the existing law as a starting point and an analysis of the defects 
of the law and of the possibilities of future development. 
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I. The first of the problems presented to us concerns the basis and 
sanction of international law. International law, like municipal law, rests 
ultimately upon the general agreement of the community that it shall be 
bound by it. That there is in fact a general agreement of the nations to be 
bound by certain rules of law may be accepted without question. That the 
agreement is for the most part expressed implicitly in custom rather than 
explicitly by convention or statute does not affect the reality of its existence. 
Its effective character is, however, dependent upon the degree to which the 
community of nations recognizes the common interests which hold it to- 
gether and organizes itself to make those interests prevail over the arbi- 
trary conduct of individual states. At the present day the organization of 
the international community is notoriously weak. 

As the basis of the law is general agreement, so the sanction of the law 
is primarily the public opinion of the community. In so far as this public 
opinion is actually effective to secure the observance of the law, it may 
fairly be said to constitute a legal as well as a moral sanction. Its coercive 
power has not always been limited to the creation of a fear on the part of 
the individual state of incurring an evil reputation in consequence of unlaw- 
ful conduct. At times the outraged opinion of the community has resulted 
in the active intervention of a number of states on the side of the injured 
party. The possibility of armed intervention has thus formed a physical 
sanction for the law. 

But, while sometimes effective to secure redress for violations of law, 
international intervention has been for the most part a post mortem sanction, 
coming too late to prevent wrongs which have been on many occasions 
irremediable. This failure of intervention to anticipate war has been 
largely owing to the uncertainty of its action, which in turn has been owing 
to the lack of united action of the nations as a body, which in turn has been 
owing to the weakness of the organization of the international community. 

It is of primary importance therefore that the international community 
be more effectively organized; and it thus becomes the duty of such associa- 
tions as this Society to study in detail possible methods of organization and 
the advantages and disadvantages presented by each. A firmer basis must 
be laid for international law by making the general agreement upon which 
it rests more definite and positive. A clear conception of the collective 
responsibility of the nations for the maintenance of law and order must re- 
place the present confused assertion of international rights and duties. 
The sanction of law must be made more effective by means of agencies 
which will bring public opinion to bear upon disputes before they have 
reached the point of armed violence. It must be made possible for the 
international community to take a more prompt decision with respect to 
conflicts of claims which threaten the general peace. Intervention, whether 
by military or economic means, or by mere moral suasion, must precede 
the outbreak of war, not follow it. 
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It is a separate and distinct question whether the new principles of law 
embodied in the Covenant of the League of Nations are a step towards the 
desired goal, so that future progress can be made along those lines. 

II. The second problem with which we have to deal is that of providing 
means for the more effective development of international law. Until the 
nineteenth century, international law developed for the most part by means 
of the gradual growth of usages between the leading states. These usages 
became in the course of time fixed customs regarded as having binding 
force. But custom as a source of law was open to serious objections. It 
created at times an uncertain law which offered reasonable ground of dis- 
pute. It was seriously restricted in its scope. It could only follow, not 
anticipate, the needs of the international community. 

In consequence, the second half of the nineteenth century witnessed 
the rapid growth of international conventions. These conventions approxi- 
mated in substance to statutory legislation by the international community 
upon the subject in hand. They were, however, and still are unsatisfactory 
in many respects. The fact that they are only binding upon ratification by 
the individual states seriously limits their effectiveness. Many of the 
important Hague conventions ceased to be binding because a single one of a 
group of belligerents had failed to ratify them. The effect of reservations 
entered by individual states was uncertain. Moreover the process of legis- 
lation by convention was attended by many opportunities of obstruction. 

It is therefore an important object of study for the American Society of 
International Law to determine the possibilities of organizing a more 
effective means of expressing the will of the international community. 
Whether the international conferences of the past can be reorganized to 
constitute an international legislature with enumerated law-making powers, 
what shall be the representation of the several states, large and small, 
in such a body, whether decisions can be reached by a two-thirds majority 
vote; whether ratification can be made more automatic, if not altogether 
dispensed with; whether provision can be made for the more ready amend- 
ment of conventions—are all problems which need the fullest discussion. 
It is a further question whether it would be simpler to adjust the present 
organization of the League of Nations to meet the need of an international 
legislature, or to create an entirely new body organized upon a different 
basis. 

III. Parallelling the problem of international legislation is that of the 
codification of such branches of the law as admit of systematic rearrange- 
ment. Whatever form of international legislation may be later recognized, 
and even assuming the continuance for some time of the method of legisla- 
tion by general convention, it is an essential condition of progress in the 
development of international law that scientific study of the measures 
proposed for adoption shall precede the discussions of the assembly em- 
powered to adopt them. A number of international interests, such as the 
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repression of the slave trade and the traffic in white women, the promotion 
of sanitation, and the protection of copyrights, have already been provided 
for by general international conventions which approximate to formal 
codes. These matters are those in which the common interests of the nations 
obviously exceeded the slight differences of national policy. To this group 
might now be added, following a study of the resemblances and 
divergences of international practice, such matters as passports, extradition, 
jurisdiction within the three-mile limit, the rights of aliens already admitted 
into a country, diplomatic privileges and immunities, and other similar 
common interests. Even granting that common accord might not be 
reached upon one or all of these subjects, considerable progress would be 
made if no more than the general principles recognized in each case were to 
be laid down. 

It need scarcely be said that in approaching the problem of codification 
within this field scholars would appreciate the necessity of proceeding 
from what is definite, or approximately so, to what is less definite. Partial 
codification, aiming at a gradual approach to more complete codification, is 
obviously the more feasible plan. 

A further group of questions dealing with matters which concern 
national policies in the traditional sense, such as questions relating to inter- 
vention and the admission of aliens to a state, lie perhaps outside the field 
of possible codification by private agencies. Here the problem is rather 
one of adjustment by international conferences between a larger or smaller 
group of Powers; and the proposals of private associations would be likely 
to be regarded as premature. 

IV. Apart from questions of national policy, the solution of which by 
legal enactment doubtless must await the development of a more perfect 
international union at some future date, there are other fields of inter- 
national relations which now lie outside the domain of international law, 
and yet appear to be of such a character as might make it possible to bring 
them within it. The largest and most important of these fields is that of 
international commercial relations. Hitherto practically no progress has 
been made in the general regulation of international commerce. Numerous 
bilateral treaties of commerce and navigation have been entered into, but 
these have not been effective to remove the chief causes of international 
dispute. The principle of the Open Door has obtained a degree of legal 
recognition, but its status is still dependent upon special treaty stipulations. 

Among the special problems within the field of commercial relations is 
the distribution of the raw materials of industry. Rivalry between the 
great industrial nations to obtain supplies of coal, iron ore, oil and rubber 
has become the outstanding feature of international relations. In many 
respects it takes on the forms of unfair competition forbidden to the citizen 
by the common law but not included within the prohibitions of inter- 
national law. Again there is the rivalry to obtain foreign markets for the 
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surplus products of domestic industry. Hence we have witnessed the 
struggle among the Great Powers for control over undeveloped countries, 
as well as the adoption of preferential tariffs by which colonies and depend- 
encies are made to advance the commercial interests of the dominant state. 

The competition of the Great Powers to secure to their citizens oppor- 
tunities in undeveloped countries for the more profitable investment of 
surplus capital is a further aspect of the unregulated commercial rivalry. 
China and Mexico have been recent victims not merely of the effort of the 
investor to secure by the interference of his government a privileged posi- 
tion, but of the rivalry between the foreign governments themselves to 
obtain exclusive monopoly rights in certain profitable fields of investment. 
Thus far only the initial step has been taken, by the adoption of the principle 
of the Open Door in China, to bring about a general rule of free competition 
upon equal terms for all. 

While some progress is to be reported in respect to the creation of 
special privileges of transit for inland states across foreign territory which 
separates them from the sea, no general rule has as yet been adopted, and 
there is still reasonable ground of complaint on the part of states unfavor- 
ably situated in respect of access to the sea. Moreover, there is the urgent 
need of obtaining for inland states more secure privileges with respect to the 
use of the nearest available ports. Here again it is a question whether a 
general rule could not be adopted having behind it the sanction of the com- 
munity of nations at large. 

Whether it will be possible to bring about the adoption within the 
near future of a general rule of law covering these and other questions of 
international friction and dispute is open to question. But considering 
the urgent need of a law covering these subjects, which have become the 
chief causes of war in modern times, it would seem beyond doubt that such 
associations as this Society should give their most earnest study to the 
problems presented and should lend the weight of their influence towards 
the adoption of a tentative, if not a final, regulation of them. The history 
of international law in the past shows the gradual widening of its scope to 
include questions which were at one time regarded as purely political. 
Governments may not be ready as yet to adopt a comprehensive regulation 
of their commercial relations, but at least they can be presented with plans 
approved as feasible by publicists and scholars. The urgency of the case 
may well justify our anticipation of governmental readiness to act. 

V. Lastly, there is the problem of developing existing international 
judicial institutions. Within this field much good work has already been 
done, and the American Society of International Law, and certain of its 
members in particular, have contributed largely to the progress made. 
But there is still room for further study of special questions. What has 
experience shown is the most feasible form of the bilateral arbitration treaty? 
Have, for example, the Wilson-Bryan treaties of 1914-1915 proved more 
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generally acceptable than the Root treaties of 1908 or the Knox treaties of 
1911? Do such treaties offer any advantages in addition to those offered 
by the statute of the new Permanent Court of International Justice? What 
has been the effect of the supplementary bilateral treaties enlarging the juris- 
diction of the Permanent Court? What is the connection between the 
jurisdiction of an arbitral court and the state of international law upon the 
subject in dispute? Will the developing of international law into new 
fields have the effect of automatically enlarging the jurisdiction of arbi- 
tration courts? These and other questions still await our study, and there 
can be no doubt that constructive proposals by the Society in this field will 
do much to hasten the action of governments. 

Such, then, is the task before the American Society of International 
Law. It is, as our President and Secretary have on numerous occasions 
emphasized, a task which must call forth the best efforts of our members. 
For governments need guidance along these lines and they cannot obtain 
it from members of legislative assemblies or administrative officials en- 
grossed in the conduct of daily business. It is for us to prepare the legal 
basis of international peace. Beyond that, it is not our province to go. 
But progressive public opinion the world over will have a powerful weapon 
in its hands if it is able to present its legislative assemblies with specific 
proposals for the creation of more stable international relations by the 
adoption of a more definite and comprehensive rule of law. 


The PrestpeENT. We shall be very happy to hear from Professor 
Manley O. Hudson, of Harvard University. 


INTERNATIONAL LEGISLATION 


Appress By Maney O. Hupson 
Assistant Professor of Law, Harvard University 


I have been so interested in learning what Professor Fenwick had to 
state that I have decided not to read my paper, but to speak more or less 
extemporaneously on the subject. 

I entirely favor his point of view, which I take it is that we need a new 
philosophy of our subject. . The recent discussions that have been had in 
this Society show how very necessary such a new philosophy is. My own 
view in the matter is that we are still in the clutches of a natural philosophy 
which is causing us to lag behind the progress of events. We need in inter- 
national law to catch up with what is going on, just as is being done in munic- 
ipal law. But, also, we should have more confidence in the efficacy of effort 
in our field. We lag behind our Government in our announcements instead 
of taking the vanguard on such questions as were discussed here this morn- 
ing. Our international law today depends too largely on analogies to our 
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municipal laws. I am constantly struck with how analogies of the fee sim- 
ple and other laws are drawn upon in expounding questions of international 
law. 

It is just fifty years ago, Mr. President, since the establishment at 
Brussels of an Association for the Reform and Codification of International 
Law. I think that we ought to recognize the debt that we owe to that 
body for its many very great contributions to our information on the subject. 

In that connection, may I speak also of another anniversary which we are 
just on the eve of celebrating, the fifty-first anniversary of David Dudley 
Field’s Outlines of an International Code. The idea of the work was ad- 
vanced in 1866, the same year that his brother laid the first cable across the 
Atlantic. He saw the necessity of the codification of international law as 
applied to the actual conditions that were developing at that time. 

May I therefore call your attention briefly to certain parts of the con- 
tents of his first publication in 1872? One of the divisions of David Dudley 
Field’s code was entitled ‘Uniform Regulations for Mutual Convenience’’, 
in which he listed the conventions on Shipping, Imposts, Quarantine, Rail- 
ways, Telegraphs, Postal Service, Patents, Trade Marks, Copyrights, 
Money, Weights and Measures, Longitude and Time, and Sea Signals. 
We have had several conventions on other subjects, such as the industrial 
property conventions, in the brief half century since David Dudley Field 
published his first code, and we have made a decided advance in the field 
of international legislation. 

There has been a tendency on the part of us all to ignore a great deal of 
this international legislation, just as in municipal law we have been tending 
to ignore statutes in favor of customs. Such tendencies seem to be whims 
of law scholars. It was only twenty-five years ago that the Harvard Law 
Library decided to buy the statutes of all the States, but the proposal was 
opposed on the ground that the statutes were not law. In that day it was 
not the proper thing to insist upon statutes as a part of our legal content. 

We have neglected the means for making the statutes available to the 
people. Suppose you wanted to know the statutes of all the States in regard 
to a particular angle of the law. One must turn through the statutes of 
forty-eight States. I hope that that is one of the services that will be ren- 
dered by the American Law Institute. 

I feel that we have in very much the same way tended to ignore this 
body of international legislation which has been going on. It has been 
very difficult, for instance, for one to collect all the treaties relating to extra- 
dition. They are in different languages, and we have never had a single 
publication which has attempted a compilation on this subject. 

We fortunately have had a compilation which attempts to give us a 
fairly complete compendium of the world’s international law; but such a 
work should contain a complete collection of existing legislation. 

We have had the Institute of International Law in which the gov- 
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ernments, however, are not represented. We have had the International 
Law Association and the Maritime Law Committee, both of which have 
done good work in revising the maritime codes. 

But, in the main, we have had no means for making changes in inter- 
national law to keep pace with the legislative processes that go on between 
the nations. I submit that we need such machinery very badly. The laws 
of the various countries now differ in essential details and I think it would 
be a very valuable thing to have such a body. 

That was the status as it existed before the war. As a consequence of 
the war there have been some developments in this regard. 

In the first place the Paris Conferences gave us a great many conven- 
tions which may be regarded as international legislation. May I enumerate 
a few of them: there is the International Air Navigation Convention; the 
treaty dealing with the arms traffic and the treaty dealing with the liquor 
traffic in Africa. And there is the very important addition to our interna- 
tional law made by the eight or nine treaties for the protection of minorities 
which were drawn up at the Paris Conferences. What was familiar to all 
of us is now a part of the international bill of rights. The Turkish Govern- 
ment has since recognized the validity of the minorities stipulations. 

Since the Paris Conference there has been a large acceptance of the 
recommendations then made. Before the war we had two international 
labor conventions. Now we have sixteen. We have the Barcelona Con- 
vention dealing with international communications and transit and the 
Geneva Convention on the White Slave Trade. We have had established 
the Permanent Court of International Justice and we have got regulations 
for the more effective enforcement of laws dealing with opium and narcotics. 

In the field of private international law I would mention the unification 
of statistics throughout the world. 

I think it is clear that if this process of international legislation is to 
continue, and if we are to approach the codification of international law in 
a rational way, then it is necessary that we devise means for developing 
international legislation; not only confess our willingness to assist by exam- 
ple from time to time, but that we look forward to such legislation as a 
method of enlarging international law. We need not only a machine to 
carry on this work, but we need a sympathetic interest in which that ma- 
chine can act. 

My object in presenting the subject in this way is that I hope that we 
may come to look upon international legislation as a regular process of 
developing international law. I hope that this body will view the new 
work with hospitality. We are going to attempt to get international leg- 
islation to meet the needs of the living. I hope that this Society is going 
to receive international legislation into the topics that will receive its con- 
stant attention; and I also hope that this Society will give its attention to 
the furthering of that important work. 
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THE PRESIDENT. We shall be glad to hear from Professor Pitman B. 
Potter of the University of Wisconsin. 


THE PRESENT STATUS OF THE PROBLEM OF THE CODIFI- 
CATION OF INTERNATIONAL LAW 


ADDRESS BY PiTMAN B. PoTTER 
Assistant Professor of Political Science, University of Wisconsin 


The problem of the codification of international law stands in a quite 
special situation today. It is my purpose, therefore, to disregard the gen- 
eral question of codification, its history and merits, respecting which this 
Society has constantly assumed a most definite attitude of approval and 
support, and to examine, rather, the present status of the problem, and sug- 
gest certain actions which may be taken, in view of all the circumstances. 

International law has been severely criticized in recent years as being 
both ineffective and also undemocratic or unjust. Neither criticism meets 
international law on its own ground. If international law is ineffective, 
that is because of lack of international government to administer the law. 
If it is unjust, that is because of backwardness in international morals. 
International law, arising either from practice or treaty legislation, cannot 
enforce itself nor improve its own quality. Reformers on these lines should 
persuade the nations to mend their morals and to provide effective sanctions 
for the law. 

If international law is to be criticized it should be met on its own ground. 
And on its own ground international law is open to severe criticism. As a 
summary of practice and a body of treaty legislation, current international 
law lacks clarity, definiteness, precision, orderliness, completeness, and sci- 
entific reliability. It does not attain the object which it professes to seek. 

To remedy this situation is today especially desirable. There are three 
familiar but urgent reasons why a restatement of international law is needed 
just now. The legal and scientific authority of the codes of the jus belli 
drawn up in 1906-1909 was challenged or flouted during the World War by 
rebellious belligerents and by alterations in the social and mechanical con- 
ditions of national and international life. Second, the codifications of 1906- 
1909 have not yet been extended to the law of peace. Finally, the new 
Court of International Justice is required to decide cases according to inter- 
national law, depends for its cases on voluntary submission by states which 
will not submit cases until the law is settled, and is forbidden to follow the 
principle of stare decisis in cases as they are submitted. Restatement or 
codification of accepted customary law is about the only step calculated to 
remedy all these difficulties. 

Apart from the needs of public life, such a work is needed for academic 
purposes. To teachers this is an intensely practical matter. The older 
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code-manuals (Bluntschli, Field, Fiore) are now largely unreliable and ob- 
solete. We have many works about, wpon, or concerning international law, 
descriptions of diplomacy and history and theory of the law, but no manuals 
of the law. It is desirable for students to learn what the law has been, may 
be, ought to be; it is indispensable to learn what it 7s. Students must think 
out their own law if their study is to be beneficial, but statement of the law 
on given points does not necessarily stop reflection on what the law is or 
must be; it pushes the edge of study out into the region as yet unregulated 
by law, stimulating its further growth. Moreover, failure to state the law 
inevitably appears as inability to do so, as an admission that no settled law 
can be stated. The student is entitled to discover the law, and failure to 
lead him to convincing statements thereof destroys its scientific authority 
in the minds of its own disciples. 

The difficulty of stating any international rule on certain matters leads 
on to something more important still. International law is a restriction of 
primeval liberty. Absence of international regulation is therefore equiva- 
lent to permitting free national action. So far as no agreed law is attained 
we have literally a condition of lawlessness. Codification of the customary 
law will not remedy matters beyond the meagre scope of that law, of course. 
But it will reveal the deficiencies of the law, quantitative and qualitative, 
and stimulate the legislative expansion and reform desired as nothing else 
will. 

When the work of codification is begun the form of statement to be em- 
ployed should receive more attention than it has in the past. International 
law being in nature what it is, the statement of the law in the form of com- 
mands (no state shall begin war without declaration) is not permissible. We 
do not, however, need to revert to the opposite extreme and state the law 
merely as descriptive of habitual performance (war is begun by formal dec- 
laration), with all the doubt which that leaves as to its future dependability. 
It will help the student and probably even add to the psychological or moral 
force of the law to cast it entirely in the form of statements of the rights and 
duties of nations (may, must, have the right, have no right), its most signifi- 
cant aspect, after all. 

The task of revising the codes of 1906-1909 will be one of great difficulty. 
Developments and alterations in the form and magnitude of international 
relations, in national political and economic arrangements, in the technique 
of transportation, communication, and ballistics have so altered the facts of 
international life that the rules of 1914 are in many places incomplete and 
even inconsistent with the principles on which they pretend to be based. 
Changes in public opinion concerning the value of national independence 
and international peace and order, respectively, make necessary a reexam- 
ination of those principles themselves. 

This should not be regarded as a misfortune but as a great opportunity. 
The Civil War produced Lieber’s Code, the Crimean War and the Civil War 
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together the Geneva Convention; the European wars of 1864-1870 led to the 
revisions of 1867, ’68, and ’74, and the Boer and Russo-Japanese Wars to the 
codes of 1906-1909. At each stage the rules were improved. We have 
now a similar opportunity. 

During the World War the instinctive attitude of most jurists was to 
uphold the law of 1914 in its entirety against what appeared to be belligerent 
lawbreaking and barbarism. Until war was over that was the necessary 
attitude, refusing to allow either belligerents or neutrals to revise the law in 
their own favor during war. Other jurists—neutral, Allied, and German— 
contended that altered circumstances invalidated the rules of 1914, and 
must make a return to them impossible. 

In the first shock of the war period it was easy to adopt the latter atti- 
tude. Recodification of the old rules of war seemed useless. We were led 
to seek relief not by attacking war in its incidence but in its origin, attempt- 
ing not to restrict its effects but to eliminate it entirely. Not the recodifica- 
tion of the law of war but the codification or enactment of a law of peace, a 
constitutional law of international government, seemed desirable. At one 
point the two schools of opinion may meet in accord: it would be futile to 
recodify the rules as they stood, to outlaw the submarine and poison gas, un- 
less more sanction and authority can be imparted to the law than was con- 
ferred upon the codes of 1906-1909. Treaty No. 2 of the Arms Conference 
may be regarded as attempting to do this; if so, we may fear for its fate in 
the future unless it is given a sanetion of international organization it does 
not now have. If law is not to servilely follow practice, but to attempt to 
control practice, it must be provided with effective sanctions. Opposition 
to international government here is support of international anarchy just as 
opposition to codification is support of lawlessness. ‘‘ Anarchy” and “law- 
lessness’’—whether we like those ideas or not. 

Friends of international organization and the elimination of war should 
not, therefore, oppose the recodification of the law of war. The law of war 
rightly deserves first attention; life and property depend upon it in situations 
particularly needing legal restraint and admitting no delay for discussion at 
the time. This is, moreover, the appropriate opportunity, as already in- 
dicated. And such work can only lead to a feeling on the part of those ordi- 
narily least enthusiastic about international government by executive action 
that they too need to plan for more effective international control if the law 
in which they are primarily interested is to be obeyed. Codification is par- 
ticularly feasible where negative rules are involved; this is just what the law 
of war is, in the main,—sets of rules restricting belligerent action in the in- 
terests of humanity and the international community. If ever unenforced 
law could be of any value it would be just in such a situation. And so far as 
the codified law of war is effective without international enforcement, it is 
all clear gain. The work of codifying or enacting a law of peaceful inter- 
national government can go on at the same time. 
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What, now, is being done to meet the needs of the hour? 

The Peace Conference of 1919 did nothing for codification directly. 
One would hardly expect a constitutional convention to revise the common 
law. Indirectly and unwittingly the Peace Conference of 1919 laid the 
foundations for the codification of international law in very definite fashion, 
by providing for the new Court of International Justice and by creating the 
machinery of the League of Nations itself. 

The jurists who met at The Hague in 1920 called for a conference for the 
recodification of international law. The First Assembly of the League, on a 
hasty motion by Lord Robert Cecil, at the fag end of the session, declined to 
follow the recommendation of the jurists. This was mainly because of pre- 
occupation with the creation of the Court itself and because of a desire to 
deal with the matter with its own hands, although Lord Robert himself op- 
posed codification as such. 

The Arms Conference by Resolution No. 1 authorizing a commission of 
jurists to review the law of war and recommend changes where necessary 
appears to have intended to give us a thoroughgoing revision of the Hague 
Conventions and the Declaration of London. The promise has not been 
fulfilled. The signatories were not ready to live up to the possibilities of 
their agreement. By Resolution No. 2 the jurists were forbidden to deal 
with matters disposed of by Treaty No. 2—the submarine and poison gas. 
They were later instructed to confine themselves to the subjects of aviation 
and radiocommunication. Resolution No. 1 looked to a revision of the codes 
of the law of war, but the effect of Resolution No. 2 as interpreted is to re- 
enact, in whole or in part, specifically or by implication, the codes of 1906- 
1909. 

The jurists appointed last winter to act under the resolutions of the 
Arms Conference just described have recently reported a draft convention 
on the law of rial navigation and radiocommunication. This may lead to 
a code upon these subjects. 

This Society has been dealing with the task of codification in one form 
or another for the past fourteen years, and the Committee for the Advance- 
ment of International Law is still at work. The desirability of such private 
scientific work in preparation for the official adoption of legal codes is well 
known from the experiences of the Hague Conferences and the London Na- 
val Conference. Lieber and Stockton must have successors—in the field of 
the law of peace. What results may be hoped for and how they may be 
attained are, therefore, fair questions. 

In the first place, a code drafted by this Society would have well-nigh 
conclusive scientific authority. For the teaching of international law in 
this country it would be the greatest possible service the Society could per- 
form. It is most intensely to be desired on that score. 

In the second place, such a code would have an enormous influence in 
official international relations, not as a binding statute but as a compilation 
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of customary law binding as such. In that connection something might be 
said regarding the method to be followed in performing the task adopted. 

Codification proper does not mean legislation. If it did, and if we had 
to aim at a perfect code, to be produced mainly by legislation, we might well 
agree that the time is not ripe for codification, that we do not know enough 
about the fundamental psychological and economic laws of international 
life to legislate a Benthamite code for complete and final regulation of 
international relations. Codification proper means the restatement of es- 
tablished law, and the method of work must be rather mechanical. The 
greatest code of private law in history was mainly a shears-and-paste-pot 
code. We might better eschew speculation concerning fundamental con- 
cepts and principles, inevitably leading to speculation as to what the rules 
ought to be which would give effect to those principles. We must test ma- 
terial for inclusion by the only standard we recognize in our theory of inter- 
national law: acceptance by the nations. Not what ought to be accepted but 
what has been accepted. Accepted not necessarily by every state but by 
such a number of states, including states of such influence, as will justify the 
decision that other states, knowing of the practice and not protesting against 
it in cases affecting them, may be concluded by the rule. Going ahead on 
these lines, leaving aside the ‘‘ought”’ and the “‘should”’, and dealing solely 
in evidence as to actual acceptance or non-acceptance, much headway could 
be made in a relatively short time toward securing a tentative draft code for 
submission to the states for official adoption. 

This is a task requiring great labor, however, and continuous attention. 
It is not a task which can be performed by this Society in annual meetings, 
nor by committees of persons all of whom are already overworked and who 
are living and working at a distance from one another. As Mr. Root sug- 
gested—quite incidentally, in passing upon another matter—a few years ago, 
and as Mr. Gregory, reporting for Subcommittee No. 1, urged year before 
last, the task must be performed in the first instance by two or three persons 
(“‘experts’’?) appointed or employed to do that work. After that the Soci- 
ety could debate the result in annual meeting or in a series of conferences. 
And finally the draft code could be submitted to the candid opinion of schol- 
ars everywhere, and urged upon national governments for adoption. 

The reference made to the proper method to be used in testing material 
for inclusion in the proposed code produces a conflict with one other aim of 
any such work. We should aim to carry our statement of law down into 
detail as far as possible. The meagre law is stated in our treaties in a form 
too general to be of much value. What we need is not the principle that 
treaties are subject to unilateral denunciation on the ground of altered cir- 
cumstances, but a rule that disappearance of the subject matter of agree- 
ment constitutes altered circumstances, that change of military strength on 
the part of the signatories does not, andso on. Now it may be possible to 
document the fundamental principle so as to prove it by practice as above 
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outlined; it will rarely be possible to document the detailed rule of applica- 
tion. Insuch cases we must either leave the principle in general form, which 
largely deprives it of value; or expand it into detailed rules by “logical’’ in- 
ference, which is exceedingly risky and probably unjustifiable legally and 
scientifically; or point to the need for legislation to fill the gap—which is 
best of all. The remedy is the same where inconsistencies are discovered in 
the law, as between the principle of state independence and the right of 
intervention. In all such cases we must contrive to induce or compel the 
nations to turn their attention to the law with the purpose of straightening 
it out, filling it up, rendering it clear and firm. 

In other words, the present situation demands codification as a prelude 
to legislative reform. Codification itself is retrospective and static, and if 
unaccompanied by other action holds little hope of good. Coupled with 
legislation it becomes dynamic and prospective, the beginning of a continu- 
ous process of legislation and government. 

The creation of the new Court and the League offers the machinery for 
this work. Codification might ordinarily lead to hair-splitting both in the 
drafting of the code and its application. Even then it were better to split 
the hairs of accepted terms than to try to cleave the clouds of assertion and 
counterassertion which, in treatises and diplomatic interchanges, meet the 
seeker after the law today. But the existence of the new Court, the oppor- 
tunity for one authoritative body to interpret the code by constant reference 
to general principles, is enough to avoid the dangér contemplated, and also 
the danger of variant interpretation destroying the certainty sought by 
codification. 

The argument against codification ordinarily urged with greatest force 
is the argument that codification stifles free organic development by usage. 
The new Court is now available to recognize, through interpretation, inter- 
national usage as supplementing and enriching the code. Whether a legal 
system stops growing depends not on its form but on whether society stops 
growing; the history of Roman Law from 500 B. C. to 1500 A. D. is impres- 
sive upon this point. And there is no danger of stifling the growth of inter- 
national law in the next fifty years, in view of the present dynamic condition 
of international society. 

Indeed, the new Court itself might develop the system of international 
law judicially, obviating codification, if it were not for this turbulent condi- 
tion of international relations, and the facts, already referred to, that cases 
will not be submitted under unsettled law so to enable the Court to settle it, 
and that the Court may not follow the rule of stare decisis. We need a code 
urgently and need it now. The remedy lies not in scientific defeatism, but 
in and through codification. Codification and recodification. We are al- 
ready proposing to recodify the law drawn up only fifteen years ago; that 
proves not merely the defects of the work of 1906-1909, but the suscepti- 
bility of codes to revision in general. We need constant revision. Revision 
and amendment. Codification, recodification, and legislation. — 
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Finally, we have in the League itself—Assembly, Council, Secretariat 
and special conferences and commissions under the same—the organization 
for the work. The Court meets the negative dangers of codification, the 
League proper offers an avenue for affirmative action. The times demand 
codification and legislation as never before, the old codes need revision and 
expansion, and the League and the new Court provide the avenues of opera- 
tion. If this Society could at this juncture offer the nations a draft code of 
international law it would be taken up and sweep everything before it and 
become the law of the world. 


The PRESIDENT. We shall be happy to hear from Professor Edwin M. 
Borchard, of Yale University. 


THE RESURRECTION OF INTERNATIONAL LAW 


AppRESsS BY Epwin M. BorcHarpD 
Professor of Law, Yale University 


One of the unusual incidents of the late World War, which distinguishes 
it from prior wars of comparable magnitude, is the peculiar apathy with 
which lawyers, after the war, have tolerated or acquiesced in the violation 
of international law during and since the conflict, and their reluctance in 
proposing measures for its resurrection and improvement. In this paper, I 
shall confine myself to certain aspects of the law of neutrality, ‘‘conditional”’ 
contraband, continuous voyage, private property on land and what may 
be called the legal vacuum of international unfair economic competition. 

Whereas during and after the French Revolutionary and the Napole- 
onic Wars the contributions made by the United States to the establishment 
and development of the rights of neutrals are among the great services to 
mankind in which we may justly take pride, examination of recent history 
and legal literature discloses the facts, not only that the belligerent viola- 
tions of neutral rights, apart from their vindication by war against Ger- 
many, were feebly protested and then often abandoned, but that since the 
war a number of American writers have condoned many of these violations— 
often avowed as such by the perpetrators thereof—and have sought to 
justify their position on the ground that new conditions of fact and circum- 
stance sanction stronger measures of belligerents against their enemies and 
neutrals than the law had previously allowed. The surprising fact is that 
in England there is more disposition to admit the lawlessness of some of 
these measures, justifying them on the ground of war necessity, than in the 
United States, where the effort has been made to show that the law has 
changed or should be deemed to have changed, so as to legitimate measures 
which even our Department of State had formally protested as illegal. It 
is for the philosopher or the psychologist to discover the hidden springs 
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actuating this willingness to concede legitimacy to unlawful measures, but 
for the present I am content to suggest that the acquiescence in belligerent 
lawlessness is a disservice to the world and forfeits some of the well-earned 
prestige of the United States as the defender of neutral rights. To em- 
phasize and advance these rights, I conceive, is one of the most important 
services that the international lawyer can now render, in a world torn by 
belligerent emotion likely to create war at any time; unless, indeed, the the- 
ory of the Covenant of the League of Nations is to prevail, namely, that 
neutrality is now to become obsolete and that when one nation or rather 
two nations become belligerents, the whole world goes to war. 

This paper can touch only upon a very few of these outstanding viola- 
tions which there has been a disposition to condone. The first of these is 
the professed willingness to abandon the category of goods ‘‘ conditionally 
contraband.” 'To determine the propriety of this concession it may be of 
interest to compare the British note of 1793 with the British note of April 
13, 1916, in which the grounds for placing foodstuffs on the contraband list 
were justified and in the latter of which the category of goods “‘ condition- 
ally contraband” was abandoned. The relevant paragraphs will be read in 
juxtaposition. 

To the effect that the imported food was destined to the Government, 
we have the following parallel: 

1793: ‘‘Itisa fact of universal notoriety that the corn trade of France 
with foreign countries is no longer mere private trade, but that, contrary to 
all custom, it remains entirely in the hands of the pretended executive coun- 


cil . . . itisa business immediately carried on by the above mentioned 
pretended government which has declared war against us.” 
1916: ‘Similarly the enemy government has taken control by a 


series of decrees and orders, of practically all the articles in the list of con- 
ditional contraband, so that they are now available for government use.” 

To the effect that the whole population was in the war: 

1793: ‘It is equally notorious, that at the present moment one of the 
most essential expedients to compel those who have declared war against 
us . . . isto prevent (the) importation (of food) to compel that want 
which is the necessary consequence of what they have done in arming the 
whole laboring people of France against the other governments and the general 
tranquillity of Europe.” 

1916: ‘So large a proportion of the inhabitants of the enemy country 
are taking part in the war, directly or indirectly, that no real distinction 
can be drawn between the armed forces and the civilian population.” 

To the effect that the existing war was an exceptional war: 

1793: “It is incontrovertible that this case, quite new in its kind, can- 
not be judged by the principles and rules which were only made for wars 
which were carried on according to the customs introduced among the 
sovereigns of Europe.” 
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1916: ‘‘The circumstances of the present war are so peculiar that 
His Majesty’s Government considers that for practical purposes the distinc- 
tion between the two classes of contraband has ceased to have value. 

So long as these exceptional conditions continue our belligerent rights in 
regard to the two kinds of contraband are the same and our treatment of 
them must be identical.’ ! 

The practical effect of these measures was to offer neutral nations three 
alternatives: (a) Trade with us and our friends; or (b) Cease your foreign 
trade entirely; or (c) Participate in the war as an enemy. 

The answer of the United States to these belligerent pretensions in 
1793 is well known. We not only declined to accept them, but recovered, 
under the Jay Treaty of 1794, some three million dollars in damages for 
seized cargoes of provisions. The measures adopted by the French and 
British Governments led to the Neutrality Act of 1794, recognized in the 
entire world as one of the greatest steps for the advancement of international 
law and for civilized progress. 

Yet in the late war the belligerents went far beyond anything attempted 
in the century before. To mention but some of these restrictions upon neu- 
trals, not only was the category of goods conditionally contraband abrogated, 
and the contraband lists extended ad libitum, but the doctrine of continuous 
voyage was extended to so-called “‘ blockade,”’ of the illegal type against which 
the United States protested, and to contraband, including of course, ‘ condi- 
tional” contraband; the presumptions respecting hostile destination, derived 
by an entirely new kind of evidence, inferential, statistical and tenuous, were 
applied to conditional contraband and to goods destined to neutral ports 
on the continent, so that neutral trade with neutral countries was practically 
cut off; a presumption of hostile destination was indulged if goods consigned 
to neutral ports were consigned “to order” or to a consignee not possessing 
Allied favor, and on the neutral owner was thrown the nearly impossible 
burden of proving that his goods would never reach the enemy countries. 
Thus, while enemy goods of all kinds, whether in neutral or any other bot- 
toms, were subject to capture, even neutral goods in large degree suffered the 
same fate; whereas in the wars of 1793 and the Napoleonic Wars, at least 
neutral goods, not absolute contraband, were preempted and paid for and 
neutral ships received freight for goods not absolute contraband which was 
taken out of them. Even these slight concessions to their neutral status, 
neutrals in the late war were compelled to forego. 

While I realize that the end in view persuaded many writers and even 
governments to yield their neutral claims, it is believed that to fail now to 
assert them, is to contribute to the further weakening of international law, 
to the disservice of future generations. That the criticism of the belligerent 
invasion of neutral rights should be more widespread among the late 
European belligerents themselves than among American citizens is one of 
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the extraordinary phenomena of the period. It would seem that some 
Americans were more easily persuaded as to the legitimacy of the extraor- 
dinary measures of the belligerents than the belligerents themselves. Note 
for example, the argument occasionally made in the United States to justify 
the belligerent abandonment of the category of goods conditionally contra- 
band. It is said that because goods conditionally contraband, such as food- 
stuffs, are capable of use for purposes related to war and because the belliger- 
ent has the right to intercept traffic designed to aid its enemy, that therefore 
the belligerent may seize neutral foodstuffs destined to neutral ports if the 
goods are likely ultimately to reach the enemy country. It is submitted 
that there never was such a rule of international law and to proclaim such a 
supposed rule three hundred years after Grotius is nothing less than amaz- 
ing. Such a rule in effect cuts off completely all neutral trade, for is there 
anything which is not “‘capable”’ of use by the enemy? Is it believed that 
whenever foodstuffs become of vital importance to the enemy, a situation 
not unusual in past wars, therefore all foodstuffs destined to that country, 
directly, indirectly or inferentially, may be cut off? Have neutrals ever 
conceded such a belligerent claim? Certainly we did not in 1793 when the 
effort to cut off our provision trade with France was placed on such a 
ground. The error consists in the attempt to justify the rule on grounds of 
logic, an attempt to reconcile the right to trade with the assumed belligerent 
right to seize anything that might be used by his enemy; whereas in fact the 
rules as to goods conditionally contraband are the result of a practical com- 
promise between the belligerent’s claim, but not his ‘‘right,’’ to stop all 
traffic designed to aid his enemy and the neutral’s claim to trade freely in 
all goods. The belligerent’s claim was qualified by submission to the rules 
governing contraband and blockade, the neutral’s only protection, and the 
neutral’s unlimited claim was qualified by a disability to trade with the 
enemy in goods of immediate and direct aid to his military forces. As 
John Bassett Moore, with his usual perspicacity, has pointed out, either 
claim, belligerent or neutral, if driven to its extreme would have extinguished 
the other; hence the practical compromise which had definitely established 
itself as international law. Lord Salisbury’s celebrated declaration during 
the Boer War, when England was a belligerent, represents the sound rule, 
which certainly Americans as a people trading in foodstuffs should support 
both as a matter of international law and of self-interest. ‘‘ Foodstuffs,” 
said Lord Salisbury, “with a hostile destination can be considered contra- 
band of war only if they are supplied for the enemy’s forces; it is not sufficient 
that they are capable of being so used. It must be shown that this was in 
fact their destination at the time of the seizure.” 

Nor does the allegation that the entire hostile population is at war, never 
possible of realization, or that the enemy country controls or rations the 
food supply, change the legal situation in any degree. It has been observed 
that in 1793 England justified the stoppage of foodstuffs to France on the 
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same grounds; yet we appear as neutrals to have been alert to the fact that 
the argument was specious. Indeed, if in truth the whole population is in 
the war, on what ground can we claim for them an exemption from the 
dropping of gas and other bombs from airplanes? Yet, if this is legalized, 
with the present likelihood of war hovering over the world, the precarious 
tenure of our existing civilization is not a matter of fancy. International 
lawyers, therefore, in lending the weight of their authority to legitimatize 
new and hitherto unrecognized extensions of belligerent power over neutrals 
and civilians bear a great responsibility. 

While all restrictions upon belligerent power have necessarily a close con- 
nection, so that any yielding by neutrals, either in the field of contraband 
or blockade, is likely to be fatal, there has never been a war in which all these 
neutral safeguards were broken down so completely or so simultaneously as in 
the late war. A great danger to neutrals is involved in conceding the obsoles- 
cence of conditional contraband; but hardly less important is the concession 
of belligerent privilege arbitrarily to extend contraband lists. Admitting 
for the moment the impracticability of outlawing war, and admitting, with 
Mr. Ralston, that international law sanctions much that is immoral—the 
law has no direct or necessary relation to ethics or morals—perhaps the 
most effective and only safeguard of our existing civilization is to limit the 
devastating effects of war. For this, some freedom to neutrals must be 
preserved; whereas the arbitrary and unilateral extension of contraband 
lists makes neutral trade a mockery. The doctrine that ‘free ships make 
free goods”’ finally established by the Declaration of Paris, becomes futile 
and a mere trap for the unwary. It would be much more honest voluntarily 
to abandon the Declaration of Paris and with it, I trust, the recent divaga- 
tions in procedure admitting evidence furnished by inference and suspicion, 
and to subject to capture all enemy goods, even in neutral ships. At least, 
the neutral ship would then receive freight as a lawful common carrier, 
whereas now it not only forfeits freight but is in danger of being itself con- 
demned. The effort to establish fixed lists of contraband, undertaken in 
the Declaration of London, should be renewed and if necessary, the practi- 
cability of a potential organization of neutrals capable of making joint 
protests and defending jointly the rights of neutrals should be reconsidered. 

While the great modern ocean carrier may have rendered impractical 
the former methods of visit and search, though this is open to question, it 
would not be difficult to substitute for them by mutual agreement certifi- 
cates of inspection issued at the port of shipment under neutral and bellig- 
erent supervision. Neutrals could well afford, in the interest of freedom 
from restraint and the adoption of the simplest method of acquainting the 
belligerent with the facts, to cooperate in a system of certification of cargoes. 

Not the least important measure, which it is desirable to restore with- 
in legal limits, is the doctrine of continuous voyage, so that neutral ports 
may have some security from belligerent control. Neutrals cannot legally 
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be made an instrument for the advancement of belligerent aims and should 
not be driven into belligerency themselves in order to assert their claims. 
This doctrine, which, notwithstanding its occasional invocation and in spite 
of its much criticized approval by five members of the Supreme Court in 
the Civil War, has not, it is believed, become a part of international law, was 
extended during the late war to a degree never known before, and in fact 
made certain neutral countries vassals and instruments of the belligerents 
controlling their ports. If, as Dr. Baty so ably points out, the belligerent 
must thereby be restrained, this is nothing more than proper; the only 
limitation in fact placed upon him is to disable him from starving civilians 
with the aid of neutrals, not a serious restraint and hardly one that can be 
resisted on the ground of humanity. Rarely will a belligerent, in fact, be 
permitted to use this weapon, and it is particularly island countries, which 
can be blockaded and which depend on imports, that should be the last to 
support the doctrine of continuous voyage. It has been applied in but very 
few cases, has been almost universally condemned and was closely limited 
by the Declaration of London, where absolute contraband was strictly con- 
fined to specific articles of a decidedly military.character. Adopted in the 
late war as an alleged reprisal, and not promoting the self-interest either of 
island countries or certainly of neutrals, it would seem that this should be 
one of the first practices that the science of international law should outlaw. 
To this, the whole profession should contribute. Otherwise neutrals have 
little, if any, protection from being compelled to align themselves, fully or tac- 
itly, with one or other of the belligerents, and neutral ships are worse off than 
they were before the Declaration of Paris of 1856. If a neutral ship cannot 
freely trade with a neutral port, very little is left of the rights of neutrals. 
When this is combined with the theory of prize court procedure in the late 
war, substituting for evidence deducible from the ship inferences and suspicions 
derived from extraneous sources, the captor thus becoming plaintiff, witness, 
and judge, and the defendant often having no opportunity to appear, it will 
be apparent that practically nothing is left of the rights of neutrals. This 
cannot be consistent with progress. Indeed, it points the other way. It 
behooves lawyers therefore to aid in rescuing the neutral from the position of 
a belligerent appendage and a bare licensee and in restoring him to an inde- 
pendent status of self-respect. One of the great contributions toward this 
end, which will greatly aid neutrals without seriously impeding belligerents, 
will be the abandonment of the doctrine of continuous voyage. 

Unless the law is restored along some such lines as suggested above, we 
shall have the result either that weak belligerents only are restrained by 
law, and not the strong, or else that neutrals must take sides in every war. 
Either contingency is disastrous to the maintenance of respect for law or the 
progress of civilization. 

To mention only one further topic of international law in the resurrec- 
tion of which the united effort of lawyers is nearly indispensable, I would 














67 


refer to the status of enemy private property on land. If there was one rule 
of international law which seemed beyond dispute it was the rule that 
private property on land is immune from capture or confiscation. During 
the recent war, British courts of last resort in three important cases reiterated 
that maxim and it may be doubted whether many international lawyers be- 
lieved that the principle of immunity would ever again be assailed. Yet 
Article 297 of the Treaty of Versailles has done so and has thereby established 
a precedent the effect of which cannot yet be foreseen. While most of the 
informed students of the subject have deprecated this reversion to mediaeval 
practices and to a theory of individual responsibility for group action which 
for the last two centuries practically had been discarded as unwise, unsound 
and short-sighted, a policy which by long-continued desuetude had become 
translated into law, it is nevertheless a cause for no little concern that so 
many worthy members of society have felt it entirely tolerable that the prac- 
tice of confiscation of private property should be revived. Doubtless this 
is in some degree due to the fact that the momentary victims of the policy 
were nationals of Germany, Austria, Hungary, Bulgaria and Turkey. While 
the condoning or justification of the practice has usually been undertaken 
by persons with but little knowledge of international law and its historical 
background, it is worthy of considerable remark that recently a British 
writer, professing some knowledge of international law, has undertaken, in 
a serious article in Volume 8 of the Proceedings of the Grotius Society, to 
justify the practice of confiscating the private property of enemy citizens 
found in one’s own territory on the outbreak of war. He does this on the 
grounds, partly, that the older writers conceded the legitimacy of confiscating 
private property; that the Hague Convention forbidding it was not binding 
on all the belligerents in the late war; that the recent practice was not out- 
right confiscation, but rather, provisional or delayed confiscation; that 
unless the private property of enemy citizens was taken British creditors 
would—he asserts it as a fact—have been unable to collect their debts from 
private German, Austrian, Hungarian and Bulgarian debtors; that if some 
one had to suffer, it was better for the enemy citizens to lose than for one’s 
own nationals; that if the enemy citizens have not been compensated that 
is the fault of the enemy governments and not of the British and other con- 
fiscating governments; and that inasmuch as most foreign investors and 
traders are persons of large means and necessarily exert considerable influence 
on foreign policy, there would be, in the realization of the fact that war would 
sacrifice their foreign investments in enemy countries, a wholesome influ- 
ence for the prevention of war. I think I have stated his position fairly. 
The fact that several collaborators in the Grotius Society—fortunately not 
all—agreed with the views of the writer to whom I have referred, furnishes 
much food for thought. It is believed that if any student of international 
law had given utterance to such rationalization before the war, he would 
have been in danger of forfeiting his professional standing. The fact that 
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such arguments, nearly all of them old and well-tried and consciously dis- 
carded over a century ago as invalid and unsound and inconsistent with the 
development of civilized international intercourse, should now be revived 
and find an approving audience, justifies the doubt whether any or many of 
the hard-won victories of civilization establishing the supremacy of law 
over violence bear any assurance of permanence. 

In this matter of private property we in the United States fortunately 
have a tradition. At avery early day, we committed ourselves to the policy 
of regarding private property of enemies, merely because they were enemies, 
as immune. Under the Jay Treaty of 1794 we paid to Great Britain some 
three million dollars to make good acts of confiscation against British sub- 
jects practiced by some of the States, and Alexander Hamilton, in a cele- 
brated Camillus Letter, presented an argument in support of the treaty pro- 
vision the impregnable soundness and justice of which has never been refuted. 
The principle of immunity was, indeed, deemed beyond question until very 
recently, when many rules that had been tried and tested in the crucible of 
history and experience have been challenged on the alleged, though unproved 
ground, that new conditions and circumstances have now arisen hitherto 
unknown. The assertion will not usually bear examination, yet it has won 
a degree of ill-considered acquiescence which has produced a certain toler- 
ance for the violation of some of the most settled and well-tested rules of law. 
Whatever doubts Marshall may have had in the Brown case as to the law on 
the subject—and he condemned in unmitigated terms the nation that would 
indulge in such a primitive and immoral practice as the confiscation of pri- 
vate property on land—he acted on the rule that international law forbade 
it, and twenty years later, in the Percheman case, dispelled any doubt he 
may have left as the legality of the practice, by asserting that confiscation 
would violate ‘the modern usage of nations, which has become law.” 
When Justice Strong, forty years later in the Miller case, misinterpreted the 
Congressional Acts of 1861 and 1862 punishing individuals for treason by the 
confiscation of their property, as an exemplification of the alleged interna- 
tional ‘“‘conceded right’”’ to confiscate enemy private property on land, he 
muddied the waters indeed and confused some modern judges, but he hardly 
can be deemed to have overruled the Percheman case and Justice Marshall’s 
view of the law, which in fact he did not even refer to. Nor is his opinion as 
to what international law ‘‘conceded” entitled to much weight. The view 
expressed had no influence in interrupting the hardening of the rule that 
private property on land is immune from confiscation, which, indeed, every 
consideration of common sense and enlightened self-interest supports. At 
a time when the economic development of the world vitally depends on the 
mobility of capital and its safety across international boundaries, it is hard- 
ly comprehensible how the business men of an industrial world could have 
tolerated a provision which places the cancerous seed of insecurity in every 
foreign investment and migration of capital or goods, thereby inevitably 
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raising the price of capital and the world cost of living, and introducing the 
unwelcome realization that not only the safety of public property, but of 
private property as well, is dependent upon success in war. How this 
“‘new”’ mediaeval doctrine can be reconciled with any program for a limita- 
tion of armaments, on the prospects of which it places a disquieting blight, 
we may leave its defenders to explain. To me, it represents a long step 
backward and invites the apprehension that the institution of private prop- 
erty, which it unwittingly yet effectively challenges, is in more danger from 
its ostensible friends than from its avowed enemies. It is believed to be the 
duty of lawyers, in calm consideration of the evils that may well follow in the 
wake of the ‘‘new”’ doctrine, to retrace the fatal step and recover the lost 
ground, if possible, before it is too late. 

But even these legal effluvia of the late war are not the most significant 
phenomena of the day. That important place I would assign to the evident 
fact that international law is utterly silent and non-existent in controlling 
those economic forces which today lie at the foundation of international 
relations. Whereas in municipal law, we have painstakingly devised legis- 
lation and rule in greatest detail to control the unlimited and inconsiderate 
contest for commercial advantage called competition, this contest, in the 
international field, goes on uncontrolled and free from any restraint, except 
possibly the political power of rivals. Those devices for trade regulation 
and the maintenance of a moderate equality of opportunity which we know 
under the names of the Interstate Commerce Act, the Anti-trust Laws, the 
Clayton Act, the Federal Trade Commission Act, the law against unfair 
competition and their many supplementary measures, are utterly unknown 
and have no counter-part in the field of international relations. That iden- 
tification of business with government, which is a manifestation of the late 
nineteenth century; the effort in the national interest to control or monopo- 
lize markets and raw materials, through tariffs and through colonies, protec- 
torates, mandates, spheres of influence and investment; the incidental effort 
to acquire or employ the economic instruments, such as shipping and cables, 
and the political instruments, notably the army and navy, alliances, secret 
diplomacy, propaganda, and all the incidental paraphernalia of foreign policy 
necessary to carry these objectives to success,—this whole matrix and 
fundamental root of international relations in an industrial world escapes 
the control of law. The conflict of interest which the resulting competition 
for advantage necessarily produces is almost disregarded by lawyers, who 
devote much effort and ingenuity to the device of machinery to check the 
inevitable conflict after it has boiled over into belligerency. The fact that 
so much effort is devoted to panaceas like the League of Nations, mandates, 
so-called world courts and other by-products of the late war leads to the 
conclusion that the true operative forces which make for war are for the most 
part either unrecognized or unknown or are lost in the idealistic formula 
and emotional morality with which every great economic conflict is nourished 
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and enveloped. But until these operative forces are recognized, isolated, 
studied and controlled, there is probably no great chance of any diminution 
in the frequency of war and no prospect at all of any limitation of its intensity. 
The results of such a development, with the availability of the modern instru- 
ments of destruction, it requires no prophet to foresee. 

The effort then to control by organized methods this unrestricted, un- 
fair competition between nations for economic advantage merits the most 
serious consideration of international lawyers and economists. At present, 
the whole enterprise escapes the control of international law. Never was it 
more necessary. The first step might be the calling of an economic confer- 
ence which might consider the unusual, yet vital, subjects of the distribution 
of raw materials and markets, preferential tariffs, the internationalization 
of cables and other methods of ameliorating international unfair competi- 
tion, a proceeding which would demonstrate that at last the causes of war 
and not merely its symptoms, effects and palliatives are finding considera- 
tion by students of international affairs. To bring into this transcendently 
important realm of human activity the stabilizing and enlightened restraint 
of law is, in my judgment, the most effective service to which international 
lawyers can dedicate their lives. 


The PrEsIDENT. The subject of these papers is now before the Society 
for discussion. It is not necessary that the discussion be completed today. 
If there is any gentleman in the room who wishes to discuss this general 
subject, or any of the papers, but is not ready for it this morning, there will be 
an opportunity given for it tomorrow morning. But there is a short time for 
any member who has anything to say now before adjourning. 

Mr. Kuun. It would be almost presumptuous on my part to attempt to 
discuss the vast program which has been outlined in the four papers which 
have been read this morning. But at the request of one of the speakers, I 
have taken upon myself to open the discussion in the hope that others may 
exhaust it. We can perhaps begin with the last speaker, as his paper is still 
fresh in our minds. 

He has pointed out, as has previously been pointed out, that the mere 
breach of well-recognized principles of international law should not establish 
a precedent to be maintained in future years or in future wars, in favor of the 
breach rather than of the observance of such principles. He has also pointed 
out that the breach of international law is a very serious hindrance to its 
recognition as law in any sense. It therefore requires reéstablishment and, 
on the part of those interested in international law, a rededication to its 
beneficent purposes. 

But one point which the last speaker has failed to lay emphasis upon is 
the necessity of establishing further sanctions for international law. I failed 
to hear any suggestion whatever for making international law effectual 
through some constructive policy of sanctions. Does he think that the 
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opinion of any body of men, however distinguished, or any pronouncements 
by high authority, can make international law effective, unless backed by 
articulate expressions of some international political body, or by a court, or 
by economic sanctions? I do not speak of force, because the organization of 
power does not necessarily imply the use of force. 

In the present condition of society, with the rapid advance of the me- 
chanical means of warfare and the geographic extension of the area of war, 
international public opinion is difficult to crystallize without some new ma- 
chinery which the world does not yet possess. The remarks of the last 
speaker seem to me, therefore, destructive rather than constructive because 
he deprecated all endeavors to establish such machinery, and referred in 
slighting tones to “‘supposed”’ international courts. I differ most radically 
from any one who maintains that a mere reliance upon well-established prin- 
ciples of international law, reiterated and confirmed even by the whole 
world, will suffice when the crucial moment of contest occurs. 

I lay great emphasis on the importance of defining those things which 
tend to create war, and controlling them through codification and acceptance 
in international conferences. If the laws of war can be laid down effectively 
and defined, and the nations of the world be brought together to accept them 
(and they were accepted in large measure by the Conferences of the Hague 
in 1899 and 1907), why cannot the laws of peace gain the same acceptance, 
with the justifiable hope, however, that they will be observed in the ordinary 
run of life in peace time, when there is no heat of conflict. 

In former days, war was carried on mostly between heads of states, and 
the population simply were appendages of the crown. They were often wars 
of legitimacy. With the growth of democracy and population, wars are now 
carried on largely because of the clash of economic interests, and between 
populations themselves. It has been my observation that democracies, 
even of people of good will, as we like to think ourselves, become tremen- 
dously militant when war approaches. Democracy is the form of govern- 
ment often the least military but the most militant. In the time of crisis, 
all other considerations are brushed aside. Wrongs committed in the name 
of nations, even though they be clear violations of international law, do not 
find any objectors within those nations. Mr. Galsworthy’s play ‘‘ The Mob” 
shows what happens to any one who would then dare to proclaim justice as 
existing in the opposite camp, or who even requests a hearing for the other 
side. 

The greatest hopefulness lies in endeavoring to eradicate the causes of 
war and in laying down machinery for regular peaceful conferences between 
nations. In this manner we may hope to develop substantive international , 
law for peace times, as Professor Fenwick recommends. 

There are three or four suggestions I should like to make as examples of 
possible subjects for legislation or agreement partaking of this character. 
If these subjects could be embodied in the form of principles, most hopeful 
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progress would have been made. They are certainly now unregulated and 
left wholly to the national will. 

1. Principles of recognition for new governments. In our relations with 
Latin America, this has become an important question. While not possible 
to regulate in minute detail, certainly our relations with Mexico and other 
nations might have been facilitated by reference to a guide of principles. 

2. On what basis shall a state allow loans to be extended, either by in- 
dividuals, or by groups of banks, to another state? It is not the making of 
the loan that may cause trouble between the parties, but its collection, in- 
volving diplomatic action. A clear statement of the relations of govern- 
ments to lender and borrower would seem desirable. 

3. How far may concessions granted by a nation to individuals of 
another nation involve that nation in a duty of diplomatic protection? 

4. The access to raw materials and rights of foreign colonization are 
questions which will ultimately be reduced to some formule of international 
law. When that time comes, a hopeful day will have dawned. 

In conclusion may I express the hope that “‘the resurrection”’ of inter- 
national law will not be a resurrection of old bones but of a new spirit to 
serve humanity in international relations. 

Mr. Henry E. Jacxson. Among the subjects treated by the first 
speaker, there was one which, it seems to me, is unusual and deserves 
special emphasis. I refer to the need for the treatment of the substantive 
side of law. It is encouraging to have the subject opened up in this meeting. 

When we begin to consider the forces which create new ethical stand- 
ards in international relations and are able to give to these ethical standards 
the force of common law, we may then expect to see some real progress, be- 
cause we will be dealing with the substance of our problem rather than with 
its superficial aspects. 

The sanction of law is necessarily public opinion and it becomes effective 
only when it secures acceptance by public opinion. We must therefore 
deal with the forces which control public opinion and create law. This is 
so essential to progress towards international peace that I submit one 
illustration of what seems to me ought to be included in our treatment of 
the substantive side of law. I refer to the law of duties as well as the law 
of rights. 

My point is that the theory of rights is a secondary idea, a consequence 
of something else. No rights exist except as they are based on their corre- 
‘sponding duties. A right is a consequence of a duty fulfilled. We have 
put rights in the first place whereas they belong in the second place. 

Hitherto, we have been dominated by the formula of rights. The 
French Revolution began with a bill of rights. Many parliaments and 
congresses have passed them. International conferences are wholly ab- 
sorbed in the task of securing and defending their national rights. But no 
congress has yet had the courage to pass a bill of duties. 
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When we begin to consider the substantive side of law, we will neces- 
sarily have to treat the basis on which all rights depend. By so doing we 
will discover that the most effective method of securing one’s rights is to 
perform one’s duties. My rights are what other men owe me, my duties 
are what I owe to them. If then we mutually discharge our duties, we 
automatically secure our rights. 

But this subject is so new and so little considered as yet that in speaking 
about it one runs the risk of having his audience suppose that he refers to an 
ethical ideal, beautiful but futile. I refer to nothing of the kind, but to an 
organic law of society now in operation. A law is established by its in- 
fraction as well as by its observance. As the speaker last night, Mr. Root, 
said: ‘A law is not destroyed by disobeying it.”” A man who jumps off a 
precipice and breaks his leg, does not destroy the law of gravitation. The 
law remains intact, unbroken. What he broke was his leg. 

I see little prospect of progress towards peace until we effect a change 
in our national attitudes which will lead us to put our rights in the second 
place. Therefore I hope this Society will act on the suggestion to give 
larger consideration to the substantive side of law and in considering it give 
a place to a bill of duties as the substantive side of a bill of rights. 

The PresipentT. Any further discussion? 

Mr. Howarp Tuayer Kinessury. I take it that in opening the dis- 
cussion of these papers it was intended to invite criticism as well as assent. 

In Mr. Borchard’s paper—as I understand it—he expresses the general 
opinion that in the field of international law the effort should be to make it 
stable rather than plastic, and not to adapt the law to govern conditions as 
they develop. 

To his discussion of the three specific points which he made, I find 
several objections. First, he sought to assimilate the application of the 
rules of continuous voyage and conditional contraband to the rules of inter- 
national law governing military operations. It might be gathered from his 
paper that in his opinion the bombing of unfortified cities and the use of 
poison gas would fall within the same general category as an improper ex- 
tension of the rules of continuous voyage and conditional contraband. 
International law may be violated either by or against a neutral or by or 
against a belligerent. The use of bombs against an undefended city is a 
violation of the rights of one belligerent by another and is in itself an act of 
war, while the undue extension of claims of continuous voyage and condi- 
tional contraband is a mere precautionary interference with commercial 
activities for which pecuniary liability may be assumed or enforced. The 
two classes of cases are not within the same category at all and that argument 
fails. 

. In regard to the confiscation of enemy property, again I think a distinc- 
tion may be made. Mr. Borchard put that in the same general category as 
the doctrine of continuous voyage. Both are extensions of old rules to new 
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fields, brought about by the new forms of war. Confiscation of private 
property of alien enemies is really only a reversion to the medieval rule that 
all property belonging to one’s enemy was subject to confiscation. It has 
doubtless been revived because modern war involves the whole population 
of all belligerents. 

Mr. Borcnarp. I do not recognize my own arguments. I did not 
say that the bombing of cities or the confiscation of private property had 
anything to do with the doctrine of continuous voyage. My argument on 
that point was only this, that if you define the doctrine of continuous voyage 
on the ground that all the enemy population is in the war, then it must 
necessarily follow that they have no claim to immunity. 

That was the only instance in which I made that analogy. That was 
all that I meant in making that analogy. 

The PresipENT. The time has come when we ought to adjourn if we 
will have time to get lunch before our pilgrimage to Mount Vernon. The 
session stands adjourned until eight o’clock this evening. 

Adjourned at 12: 10 p. m. 


Friday, April 27, 1923, at 2: 30 o’clock 


About fifty members of the Society, with relatives and friends, made 
the pilgrimage by boat on the Potomac River to Mount Vernon, the 
home of George Washington. The pilgrims expressed great pleasure with 
the trip, and returned to Washington in time to dine and be present at 
the opening of the evening session of the Society. 











THIRD SESSION 
Friday, April 2'7, 1923, at 8: oo o’clock p. m. 


The Friday evening session was convened in the Willard Room of the 
New Willard Hotel, Washington, D. C., at 8:06 o’clock p. m., with the 
President of the Society, the Honorable ELtuv Root, presiding. 

The PresipENT. I take great pleasure in presenting to the audience, 
the Secretary of State, who will address the Society on ‘‘The Permanent 
Court of International Justice.” 


THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


ADDRESS BY HONORABLE CHARLES E. HUGHES 
Secretary of State of the United States 


It is my purpose to discuss in the simplest manner the proposal made 
by the President that the United States should participate, upon stated con- 
ditions, in the support of the Permanent Court of International Justice. 
In making this proposal, the President has been animated by the desire to 
promote world peace and stabilization; he has sought to give effect to a long 
cherished American aspiration and to pursue in the projected course the clear 
line of our traditional policy. With full appreciation of the intensity of feel- 
ing aroused by the controversy of recent years we cannot fail to realize the 
importance of having the subject considered upon its merits and the su- 
preme need is an understanding of the facts which should remove uncer- 
tainty and quiet apprehension. 

Let it first be noted exactly what the proposal is and what it is not. 
As the President has explicitly stated, it is proposed to support the Perma- 
nent Court of International Justice; it is not proposed to enter the League of 
Nations. Those who desire that by this method the United States shall 
become a member of the League are indulging vain hopes, and those who are 
alarmed at such a possibility are entertaining vain fears. The test is a clear 
one. If the Senate should approve the President’s recommendation, the 
United States would still be outside the League. Acceptance of the Presi- 
dent’s proposal as to the International Court will not obtain for the United 
States a single right or subject it to a single obligation under the Covenant 
of the League. 

These are the questions in which I assume the citizens of the United 
States are interested: 
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Is it a good thing to have an international court? 

Why should we have a permanent court instead of temporary arbitral 
tribunals? 

Is the Permanent Court of International Justice established on a sound 
basis? 

Is there any good reason why the United States should not support it? 

First. Why should there be an international court? The manifest 
answer is that there are controversies between nations which should be 
decided by a court. There are controversies calling for the examination of 
facts and the application of principles of law. There are international con- 
tracts or treaties, now more numerous than ever, to be interpreted. Recog- 
nizing the distinction between questions of a legal nature and questions of 
policy, there has emerged from the discussions of jurists an agreement de- 
fining justiciable disputes as those which relate to the interpretation of a 
treaty, to any question of international law, to the existence of facts which 
would constitute a breach of an international obligation or to the reparation 
to be made for such breaches. Other questions may be submitted for de- 
cision, but questions of the sort above described are manifestly of the same 
character as those which in all civilized countries are recognized as matters 
for determination by judicial tribunals whose impartial judgment affords the 
nearest human approach to absolute justice. 

It is to the direct interest of the United States, with respect to the dis- 
position of its own controversies, that the best practicable method of judicial 
settlement should be provided. We have rights and duties under inter- 
national law. We are parties to treaties under which we have rights and 
obligations. As we cannot be the final judge in our own cases, we need the 
best possible international tribunal to decide them. This is to the interest of 
every American citizen. It is also to the interest of the United States that 
controversies between other nations to which the United States is not a 
party should be appropriately determined. Suppose a citizen of New York 
should say that he was interested only in having a judicial tribunal to de- 
termine controversies between States to which New York was a party, but 
that it made no difference to him what happened if the question was between 
Missouri and Kansas. Every citizen knows that it is in the interest of 
domestic peace that we should maintain a tribunal by which controversies 
arising between any two States can be determined. It is equally essential 
to world peace that controversies not our own should be peacefully and im- 
partially determined wherever that is possible. As President McKinley 
said, “It has been recognized as the leading feature of our foreign policy 
throughout our entire national history’’ that there should be ‘‘the adjust- 
ment of difficulties by judicial methods rather than by force of arms.” 

How are controversies between nations to be determined? If the na- 
tions are able to agree, the question does not arise. But what shall be done 
if they cannot agree? Is their controversy to remain a festering sore? 
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Ultimately, the alternative to peaceful settlement is the arbitrament of 
force. The only way to prevent war is to dispose of the causes of war and 
the desire for peace must be supported by the institutions of peace. 

Because a court may not be able to deal with every sort of controversy 
but only with controversies that are appropriate for a court to decide is no 
reason for dispensing with it. There is no immediate access to the millen- 
nium and a demand for the millennium will not prevent war. If the plain 
path of progress in dealing with those controversies which all countries 
recognize to be susceptible of settlement through judicial tribunals is not to 
be followed, then no progress is possible. 

Second. Why should there be a permanent court instead of temporary 
arbitral tribunals? 

The principle of judicial settlement of international disputes has been 
applied from early times through arbitrators. It is a method of great value 
and I have no desire to underestimate it. We have been parties to more than 
seventy arbitrations and we have concluded a score of general arbitration 
conventions. Throughout its history the United States has consistently 
supported this sort of judicial process, but we have long recognized that it 
leaves much to be desired. 

Arbitrators are selected to determine a particular controversy, and after 
the controversy has arisen. When the decision has been made the arbitral 
tribunal ceases to exist. There is unnecessary expense in the creation of a 
separate tribunal for every case and there is a regrettable loss in the ex- 
perience of judges because of the lack of continuity in service. For the same 
reason, the development of the law suffers, as, instead of a series of decisions 
with appropriate relation to each other by a permanent bench of judges, thus 
gradually establishing a body of law, there are sporadic utterances by tem- 
porary bodies disconnected with each other, acting under different condi- 
tions, and having a widely different capacity. 

There is a still more serious defect in this process. The arbitral tri- 
bunal is composed of those specially selected by the parties to the dispute. 
In legal matters of minor consequence, where national interest is relatively 
small, judicial standards are more readily maintained. But where the con- 
troversy is a serious one and success is highly important, the constitution of a 
tribunal after the controversy has arisen is not favorable to the selection of 
those who will act solely as impartial judges. And those members of the 
tribunal who are the separate choice of each party tend to become advocates 
rather than judges; if this is not always the case in fact, it is generally so in 
public estimation. . 

There need be no illusion as to this matter. The question finally comes 
to the selection of the umpire, or third or fifth arbitrator, as the case may be, 
who is likely to have the deciding vote. The smaller Powers have the less 
difficulty in making such a choice. They have a range of selection that is 
generally satisfactory from the standpoint of national interest and they often 
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are able to agree upon a tribunal composed of a single arbitrator. When 
there is a serious controversy between great Powers, however, the choice of 
an umpire or third arbitrator is far from easy. National interests are far- 
reaching, and a selection satisfactory to one Power is for the same reason 
the subject of objection by the other. The difficulty has been vastly in- 
creased by the feelings engendered and the alignment of sympathies in the 
Great War. It has become the practice to provide that, in case of a failure 
of the parties, or of the arbitrators respectively selected by them, to agree 
upon an umpire or third arbitrator, he shall be selected by some designated 
Power or Powers. This is because some means of choice must be provided 
if the parties cannot agree, but this course places with the designated Power 
or Powers the virtual control of the final constitution of the tribunal. The 
alternative is to have the selection determined by lot, and certainly this is 
not a satisfactory method. 

Even where the parties are able to agree upon the arbitrators, there 
still remains the danger that considerations of political expediency will 
usurp the place of judicial standards. I would not disparage the motives of 
arbitrators or the importance of their service, but as Mr. Root has well 
said, they too often ‘‘consider themselves as belonging to diplomacy rather 
than to jurisprudence; they measure their responsibility and their duty by 
the traditions, the sentiments, and the sense of honorable obligation which 
has grown up in centuries of diplomatic intercourse, rather than by the tradi- 
tions, the sentiments, and the sense of honorable obligation which charac- 
terizes the judicial department of civilized nations.” The process tends to 
the intrusion of political interest and to a solution by compromise instead of 
a proper judicial determination. Questions of right come to be determined 
as questions of policy. 

The problem in the improvement of the judicial process in international 
relations is to secure immunity, so far as is humanly possible, from considera- 
tions of political interest and policy and to have the rights and obligations of 
nations determined upon their merits. The United States has taken the 
lead in the endeavor to secure this result by the most appropriate method, 
that is, by the establishment of a permanent international court. 

Secretary Hay instructed the American delegates to the First Hague 
Conference in 1899 to present a plan for an international tribunal of a per- 
manent character. While this project was not adopted, the conference did 
make a decided improvement in existing practice by providing a code of 
arbitral procedure and an eligible list of arbitrators from which tribunals 
might be constituted for the determination of such controversies as the par- 
ties concerned might agree to submit tothem. This was called a Permanent 
Court of Arbitration but it was not in fact a permanent court; it was a panel 
of arbiters. This Government still cherished its ideal and hence, at the 
Second Hague Conference, our delegates were instructed by Secretary Root 
to bring about ‘“‘a development of the Hague Tribunal into a permanent 
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tribunal composed of judges who are judicial officers and nothing else, who 
are paid adequate salaries, who have no other occupation, and who will 
devote their entire time to the trial and decision of international causes by 
judicial methods and under a sense of judicial responsibility.” 

Mr. Choate, as the first delegate of the United States, in presenting to 
the conference the American plan for a permanent court quoted the words of 
President Roosevelt that he hoped ‘‘to see the Hague court greatly increased 
in power and permanency, and the judges, in particular, made permanent 
and given adequate salaries so as to make it increasingly probable that in 
each case that may come before them they will decide between the nations, 
great or small, exactly as a judge within our own limits decides between the 
individuals, great or small, who come before him.” 

Mr. Choate observed that the work of the First Conference, noble and 
far-reaching as it was, had not proved entirely adequate to meet the pro- 
gressive demands of the nations, and to draw to the Hague Tribunal for 
decision any great part of the arbitrations that had been agreed upon; and 
that in the eight years of its existence only four cases had been submitted to 
it, and of the sixty judges, more or less, who were named as members of the 
Court at least two-thirds had not as yet been called upon for any service. 
He found the reasons to lie in undue expense; in the fact that there was 
“nothing permanent or continuous or connected in the sessions of the court;”’ 
that it had “‘thus far been a court only in name—a framework for the selec- 
tion of referees for each particular case, never consisting of the same judges.”’ 
“Let us then,” said he, ‘‘seek to develop out of it a permanent court, which 
shall hold regular and continuous sessions, which shall consist of the same 
judges, which shall pay due heed to its own decisions, which shall speak with 
the authority of the united voice of the nations, and gradually build up a 
system of international law, definite and precise, which shall command the 
approval and regulate the conduct of the nations.” 

Mr. Choate added that the plan proposed by the American delegates 
did not “‘in the least depart from the voluntary character of the court al- 
ready established. No nation can be compelled or constrained to come 
before it, but it will be open for all who desire to settle their differences by 
peaceful methods and to avoid the terrible consequences and chances of 
war.” With solemn emphasis, disclaiming any pride of opinion as to any 
point or feature of the American plan, he warned the great gathering of the 
representatives of all the nations that it ‘would be false to its trust and 
would deserve that the seal of condemnation should be set upon its work”’ 
if it did not “strain every nerve to bring about the establishment of some 
such great and permanent tribunal.” 

While the Second Hague Conference discussed a project and recom- 
mended a draft convention for the establishment of a permanent court, it 
was unable to find a satisfactory method of selecting the judges, and for this 
reason the project failed. Still the American delegates reported to their 
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Government that in the proposed project the foundations of a permanent 
court had been broadly and firmly laid, and added—‘‘a little time, a little 
patience, and the great work is accomplished.” Echoing the same senti- 
ment, President Roosevelt said in his next message to the Congress: ‘‘Sub- 
stantial progress was also made toward the creation of a permanent judicial 
tribunal for the determination of international causes.’”’ He regarded the 
unsettled question as to the method of selecting judges as “ plainly one which 
time and good temper will solve.” 

The establishment of a permanent court of international justice con- 
‘tinued to be a cardinal feature of American policy. 

Third. Is the present Permanent Court of International Justice, to 
which the President’s recommendation refers, established on a sound basis? 

This question invites consideration of its organization; of the extent to 
which the Court has the support of the nations; of the jurisdiction and stand- 
ards of the Court; and of the qualifications, tenure, method of selection, and 
independence of the judges composing it. 

The Permanent Court of International Justice has been established 
under what is called a statute, or constitution, which defines its organiza- 
tion, jurisdiction, and procedure. In the preparation of this statute the 
Council of the League called to its aid an international committee of the 
most distinguished jurists, among whom was Mr. Root. This Advisory 
Committee of Jurists formulated a plan for a Permanent Court. The plan 
was considered and amended in the Council and Assembly of the League, 
but its main structure was retained. While the amended plan was adopted 
by the Assembly of the League, it could not be put into effect by action of 
the League. In view of the scope of the plan, it was necessary to have a 
special international agreement on the part of the states which were willing 
to accept it. Accordingly a special protocol or agreement, with the statute 
of the Court annexed, was drawn up and sent to the nations for approval. 
I understand that about forty-six states have signed this special agreement, 
and of these about thirty-four states have already ratified it. 

The Permanent Court is thus an establishment separate from the 
League, having a distinct legal status created by an independent organic act. 

The jurisdiction of the Court comprises all cases which the parties refer 
to it and all matters specially provided for in treaties and conventions in 
force. 

Careful provision has been made to secure the independence of the 
Court and to safeguard the appropriate discharge of its functions as a judicial 
body in accordance with accepted judicial standards. The statute of the 
Court provides that it shall be composed “‘of a body of independent judges, 
elected regardless of their nationality from amongst persons of high moral 
character, who possess the qualifications required in their respective coun- 
tries for appointment to the highest judicial offices, or are jurisconsults of 
recognized competence in international law.” The Court consists of fifteen 
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members—eleven ordinary judges and four deputy judges. The eleven 
judges constitute the full Court, but if they cannot all be present, the deputy 
judges may be called on. Nine constitute a quorum. The Court is thus 
large enough to be appropriately representative and at the same time is not 
so large that it cannot effectively transact its business. 

The judges are elected for nine years and are eligible for reelection. 
Every judge before taking up his duties must make a solemn declaration in 
open court that he will exercise his powers impartially and conscientiously. 
The ordinary members of the Court may not exercise any political or ad- 
ministrative function. This provision applies to the deputy judges during 
the time that they are performing their duties on the Court. 

No judge can be removed by the League of Nations. A judge cannot 
be dismissed unless, in the unanimous opinion of the other members of the 
Court, he has ceased to fulfill the required conditions. This gives the 
judges absolute security in the impartial performance of their duties. 

The statute provides that in deciding cases the Court shall apply inter- 
national conventions establishing rules expressly recognized by the contest- 
ing states; international custom, as evidence of a general practice accepted 
as law; the general principles of law recognized by civilized nations; and the 
judicial decisions and the teachings of the most highly qualified publicists 
of the various nations, as subsidiary means for the determination of rules of 
law. All questions are decided by a majority of the judges present, and in 
the event of an equality of votes, the President or his deputy, who are elected 
by the Court itself, shall have a casting vote. 

The judgment of the Court is to be final and without appeal. It is 
expressly provided, however, that the decision of the Court shall have no 
binding force except between the parties and in respect of the particular case 
decided. 

As already observed, the Hague project of 1907 for the establishment of 
a permanent court failed because it was found to be impossible to agree upon 
the method of selecting the judges. Manifestly, if the nations are to par- 
ticipate in maintaining an international court they must have suitable op- 
portunity to participate in the election of those whe compose it. Still, to 
have every nation represented upon such a court, or to have a selection of a 
permanent body of judges according to nationality, would be wholly im- 
practicable, and insistence upon such a course would make impossible the 
establishment of a permanent court. The fundamental postulate of inter- 
national law is the equality of states, but if this principle alone is observed 
and all states should join in the election of judges precisely upon the same 
footing, the small Powers would have a great majority and would control 
the election. Even though the jurisdiction of the Court was not compul- 
sory, a court thus constituted would not be likely to enjoy the confidence 
of the great Powers. At least, the fear of such an arrangement has been 
until now an insuperable obstacle in establishing an international court. 
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This difficulty has been surmounted by providing that the two groups of 
Powers in the Council and Assembly of the League shall act concurrently in 
the election of judges. The Council is a small body, of ten members, and 
the great Powers—Great Britain, France, Italy, and Japan—are permanent 
members, the others being non-permanent members. The Assembly, on the 
other hand, embraces all the members of the League, fifty-two in number. 
The statute of the Court provides that in electing the judges each of these 
bodies shall proceed independently, and the successful candidate must have 
a majority of the votesineach. The result is that the great Powers are able 
to vote in a small group, of which they are permanent members, while all 
the smaller Powers can vote in the other group. In this way the great Pow- 
ers and the smaller Powers have a check upon.each other, and it is as certain 
as anything human can be that their concurrent action will result in the 
election of impartial judges. 

It should be noted that the council and assembly, in electing judges, do 
not act under the Covenant of the League of Nations. That Covenant, 
which determines the rights and obligations of members of the League, in- 
vests them with no authority whatever for such action. The election is 
held under the provisions of the statute of the Court which rests, as I have 
said, upon a special international agreement. For this purpose, the Council 
and Assembly are electoral bodies which are utilized because they are groups 
of states and through provision for their concurrent action the difficulty of 
finding a satisfactory basis of selection has been overcome. 

This suggestion was brought forward by Mr. Root in the Advisory 
Committee of Jurists. Analogy was found in the plan which made possible 
our organic Union, by providing for the representation of sovereign States 
in the Senate and of the people in the House of Representatives and requir- 
ing in the enactment of laws the action of both groups. The method of 
electing judges for the Permanent Court is thus a practical solution, and I 
think it may be said that without a solution of this sort which will enable 
great Powers to have a check upon the smaller Powers, and the latter to 
have a check upon the former, a permanent court cannot be established. 
We are generally in danger, in all efforts at progress, of being balked by an 
impractical idealism; in this case it is fortunate that a wise practicality has 
enabled the nations to attain the ideal of an impartial court. 

It should be added that candidates for election are nominated by na- 
tional groups of arbitrators who are on the panel established by the Hague 
Convention and the election is made from the candidates presented by these 
groups, except that, in case of inability otherwise to agree, a joint conference 
of representatives of the Council and Assembly may unanimously present 
another name to each body. These national groups who thus have the 
privilege of nominating candidates for the Permanent Court of International 
Justice are selected by the governments, respectively, under the Hague 
Convention as men of known competency in questions of international law 
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and of the highest moral reputation. Before making these nominations, 
each national group is recommended by the statute of the Court to consult 
its highest court of justice, its legal faculties and schools of law, and its 
national academies and national sections of international academies devoted 
to the study of law. Thus the participating nations have the opportunity 
to submit the names of their leading jurists. 

The plan gives every assurance against a successful attempt by any bloc 
to manipulate or control the elections. Any such attempt in the Assembly 
would meet with the greatest difficulty in view of its fifty-two members and 
their diverse interests, while any effort on the part of the Council to elect a 
judge partial to particular interests would be wrecked in the Assembly. It 
is wholly improbable that acting in this way the participating nations would 
be able to agree upon judges unless they were men of acknowledged merit 
with a public reputation affording the best possible guaranty of competence 
and impartiality. 

The judges chosen through the concurrent action of these groups will be 
in all probability, as in the case of those already elected, men of mature 
years, who have won high distinction. They are elected for nine years and 
will most probably be reelected if they give faithful service. This means 
that men of exceptional experience and recognized fitness for these most 
important posts are chosen at a time of life, and for a term of service, which 
leaves them no motive but to devote the rest of their career to making effi- 
cient the administration of international justice to the full extent of their 
ability. If there is any practicable plan better safeguarding the essentials 
of an international court it has never been suggested. 

In considering the question of the relation of the Court to the League, 
it must be remembered that if there were no League, you would still have to 
deal with the states composing the League. If you are to have a permanent 
court these states should participate in establishing it and maintaining it 
and in electing its judges. The question would still remain—whether all 
these states in choosing judges should act in one body or group, whatever 
you might call it, or not. If it were insisted that they should act in one body 
upon precisely the same footing, we should return to the old difficulty and 
get no court at all. If, on the other hand, you say that the participating 
states should act in two bodies or groups, so that the great Powers may have 
a check upon smaller Powers and the latter upon the former, then the ques- 
tion is, What should the second body or group be? Whatever you call it, it 
would be a body or group in which the great Powers would presumably be 
permanent members. 

The fundamental question is whether the League of Nations controls 
the Court. To this there is a ready answer. The League does not control 
the Court; that is an independent judicial body. The League is composed 
of states; they, of course, continue to exist as states. When the League acts, 
it acts under the Covenant which creates the rights and obligations pertain- 
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ing to the League. But when these fifty-two members act in separate groups 
to elect judges, they are, as I have said, not acting under the Covenant, but 
are following a course of procedure defined by a special international agree- 
ment in order to secure the independent and impartial judicial body for 
which the world has been waiting. 

There are certain other provisions of the statute of the Court which 
have been adopted to meet obvious practical exigencies. Only one national 
of a participant in the election can be chosen as a judge. Judges of the 
nationality of each contesting party retain their right to sit in the case before 
the Court. If the Court includes upon the bench a judge of the nationality 
of one of the parties only, the other party may select from among the deputy 
judges a judge of its nationality if there be one, or, if not, the party may 
choose a judge. Ifthe Court includes upon the bench no judge of the nation- 
ality of the contesting parties, each may choose a judge. If there are several 
parties in the same interest they are to be reckoned, for the purpose of these 
provisions, as one party only. 

The Court recognizes that it may be called upon by the Council or As- 
sembly of the League for advisory opinions. This is a practice similar to 
that which has obtained in most of the States of New England from colonial 
days. It now obtains in Massachusetts, New Hampshire, Maine, Rhode 
Island, Florida, Colorado, and South Dakota. The Permanent Court of 
International Justice has adopted rules upon this subject so as to assimilate 
the process so far as possible to a judicial proceeding and especially so as to 
exclude any supposition that advisory opinions may be rendered in a dip- 
lomatic sense and without publicity. (See article by Judge John Bassett 
Moore on the “Organization of the Permanent Court of International Jus- 
tice,’’ Columbia Law Review, Vol. XXII, No. 6, June, 1922, pp. 11 and 12.) 

The conclusion is that while the United States should have the right to 
participate in the election of judges if it is to support the Permanent Court, 
that Court is established on a sound basis. It is already functioning. The 
judges have been elected—a most distinguished American jurist being one of 
them—and they are as representative a body of independent and qualified 
jurists as could be chosen. 

Fourth. I come then to the final question: Is there any good reason why 
the United States should not support the Permanent Court? This support 
has been proposed by the President upon four explicit conditions. These 
conditions are: 

I. That such adhesion shall not be taken to involve any legal re- 
lation on the part of the United States to the League of Nations or the 
assumption of any obligations by the United States under the Covenant 
of the League of Nations constituting Part I of the Treaty of Versailles. 

II. That the United States shall be permitted to participate 
through representatives designated for the purpose and upon an equal- 


ity with the other states’ members, respectively, of the Council and 
Assembly of the League of Nations in any and all proceedings of either 
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the Council or the Assembly for the election of judges or deputy judges 
of the Permanent Court of International Justice, or for the filling of 
vacancies. 

III. That the United States will pay a fair share of the expenses 
of the Court as determined and appropriated from time to time by the 
Congress of the United States. 

IV. That the statute for the Permanent Court of International 
Justice adjoined to the protocol shall not be amended without the con- 
sent of the United States. 


The acceptance of these conditions will establish that the support of the 
Court will not involve entry by the United States into the League of Nations; 
the participation of the United States in the election of judges; the bearing 
by the United States of its proper share of the expenses of the Court; and, 
finally, a safeguard against any change in the statute of the Court without 
the assent of the United States. 

What, then, are the objections to support of the Court upon this basis? 

(1) It is objected that it is not a world court. But in what sense is it 
not a world court? Is reference made to the number of nations which sup- 
port it? The answer is, as I have already said, that about forty six nations 
have already signed the protocol, and if the United States adheres, there is 
every reason to suppose that participation by the other nations will be 
brought about. This should be our aim. It is not too much to say that 
there will be no world court if this Court cannot be made one, and whether 
or not it is to be in the fullest sense a world court depends upon our own 
action. 

Suppose we should now undertake to establish another world court? 
What should we do? We could not establish it by ourselves; we should have 
to prepare a plan and submit it to the other nations. We should need the 
approval of the nations who have already approved the present plan. 

What differences should we propose, so far as the structure of the Court 
is concerned? With respect to the choice of judges, would we endeavor to 
have a practicable plan or one that had been demonstrated to be impracti- 
cable? Should we insist that all nations be represented on the Court by their 
nationals, or that all nations, great and small, should act together in the 
choice of judges upon precisely the same footing and without any division 
into groups which could form a check upon each other? If so, we should 
have a plan which would most probably fail of acceptance, and at the same 
time would not safeguard the interests of the United States nearly as well as 
the existing plan. Should we recommend concurrent action by groups of 
nations, in order to have a practical arrangement for selecting judges? If 
’ so, what groups should we propose, and how would they differ essentially 
from the present electoral bodies? The more the matter is examined, the 
more clearly I think it will appear that the suggested changes would be 
purely formal, and not at all vital to our interests, or of a character which 
would disclose any just reason for refusing support to the existing Court and 
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for entering upon the difficult, if not vain, endeavor of establishing another 
judicial institution. 

(2) Another objection is that the Court has been established through 
the action of the League of Nations. This is not an entirely accurate state- 
ment, for the action of the League could not have established the Court. It 
was necessary to have a special agreement signed or adhered to by the na- 
tions which support the Court, and the Court rests upon that agreement. 
The substantial point, however, is not the source of the plan but its charac- 
ter. Any nation, or any group of nations, might have suggested the plan 
and it might be none the worse or none the better for that. The question 
still remains—What is the Court that has thus been established, and is it in 
its essential attributes worthy of support? 

This question I have examined, and I think it is demonstrable that the 
Court is an independent judicial body with appropriate judicial functions 
and abundant safeguards for their proper discharge. It is not a servant of 
the League; and its decisions are not supervised or controlled by the League. 

It is said that the salaries and expenses, or budget of the Court, are fixed 
by the Assembly of the League upon the proposal of the council. But the 
action of the Assembly is the action of the fifty-two members composing the 
Assembly and the recommendation of the Council is the recommendation of 
the states composing the Council, in each case the action being taken under 
the statute of the Court. If the nations are to support a court, they must of 
course have some practical means of dealing with the budget. Under the 
present plan, by which both these groups act, there is abundant protection 
against extravagance. We properly reserve the right of Congress to deter- 
mine by its appropriation the amount which the United States shall pay as 
its share. I find nothing which can be regarded as inimical to the interests 
of the United States in the provisions as to procedure. 

(3) But it is said that support of the Court, although it manifestly does 
not involve entrance into the League, or the assumption of any obligation 
under the Covenant of the League, constitutes an entanglement. But in 
what do we become entangled? Are we to abandon the effort to dispose of 
international controversies by judicial settlement, which has been a feature 
of American policy since the foundation of the Government? We cannot 
have an ordinary arbitration unless we have an international agreement and 
an international tribunal for the purpose of the arbitration. We have never 
considered this to be an entanglement. We have manifested our desire for 
such judicial settlements by numerous treaties and special conventions. 

Certainly we do not object that the disputes of others should be settled 
peacefully by similar methods. Then, as I have shown, the establishment 
of a permanent court has been an American policy because we have desired 
this essential improvement in judicial process in international relations. 
Political platforms have treated this as an American policy and not as a for- 
bidden entanglement. If you are to treat participation in a permanent court 
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of international justice as an entanglement foreign to our institutions, you 
must rewrite American history. If you are not, then the question is as to 
this particular Permanent Court and we return to the consideration of its 
organization and functions, and these justify the conclusion that it is an in- 
dependent judicial body of the highest character and deserves our confidence. 

(4) Again it is objected that a world court should have compulsory ju- 
risdiction and that the jurisdiction of the Permanent Court of International 
Justice is not compulsory. It may be noted that provision is made in the 
statute of the Court for the acceptance by states, through a special agree- 
ment, of compulsory jurisdiction of legal disputes as defined in the statute. 
I understand that of the forty-six states that have signed the protocol about 
fifteen have ratified this optional clause for compulsory jurisdiction, but 
among the majority of the states which have not assented to the optional 
clause are Great Britain, France, Italy, and Japan. It is apparent that the 
greater nations are not yet ready to accept compulsory jurisdiction even of 
the limited class of questions above described. Certainly, it does not ap- 
pear that the United States is ready to accept it. 

The American plan for a permanent court, which was submitted to the 
Second Hague Conference, was, as Mr. Choate pointed out, for a jurisdiction 
of a voluntary character. The Senate repeatedly, from the days of Presi- 
dent Cleveland, has refused to sanction an arbitration treaty providing for 
compulsory arbitration. It has been required that, even under our general 
arbitration treaties relating to legal disputes, there should be a limitation 
relating to questions which affect the vital interests, the independence, or the 
honor of the two contracting states, and the Senate has insisted that a special 
agreement for each particular arbitration should be submitted for its assent. 

Shall we postpone the plan for a world court because we cannot have 
compulsory jurisdiction? Can we not make substantial progress in the 
judicial process by the creating of a tribunal which in the highest degree will 
command confidence and to which the nations may present their cases for 
the most impartial and expert consideration that is obtainable? Why 
should impossibilities be demanded if we are really interested in judicial 
settlement? It is said that the Court is substantially an arbitral tribunal 
because of the absence of compulsory jurisdiction. But this is not an effec- 
tive argument, for even if the Court could be so described, the question would 
remain, Why should we not have the great advantage of this improvement in 
the judicial mechanism? This brings us back to the question whether or 
not we desire a permanent court with the continuous service of judges with 
appropriate judicial standards instead of temporary arbitral tribunals—a 
question to the affirmative answer of which we have long been committed. 

(5) Further, it is objected that no provision is made for the enforce- 
ment of the decisions of the Court. There are those who desire to see an 
international armed force to compel the carrying out of decisions. Those 
who make this demand generally assume that there will be substantial unity 
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among those furnishing the armed force so that it can be used. But when 
there is such international unity the power of public opinion is at its maxi- 
mum and there is the least need for force, while in the absence of such unity 
the armed force is likely to remain unused. 

The truth is that the decisions of the Court will have the most solemn 
sanction that it is practicable to obtain. When nations agree to submit a 
dispute to a tribunal and to abide by the decision, its observance is a point 
of international honor of the highest sort. You can really have no better 
sanction than this and the obligation is one which will be all the more keenly 
felt when the decision is not simply that of a temporary arbitral tribunal but 
of a permanent court supported by practically all the nations of the world. 
If you desire to improve the authority of judicial determinations of inter- 
national disputes, you can best effect this object by improving the reputation 
for impartiality, and for disinterested judicial consideration, of the tribunal 
that decides them. 

(6) An objection of a different character is that the United States should 
unconditionally support the Court, and therefore, apparently, that the sug- 
gested conditions should be withdrawn. This objection simply means that 
the United States should enter the League of Nations, as the objection as- 
sumes, in accordance with the fact, that the proposed support of the Court 
does not involve entry into the League. But why, in supporting an institu- 
tion which embodies a cherished ideal of the American people, should we 
revive the controversy over the League? _Why should we not support the 
Court as a judicial body? In giving this support, however, it is important 
that we should reserve the right to participate in the election of judges, that 
we should protect ourselves against amendment of the statute without our 
consent, and that we should provide for the determination by Congress of 
the amount to be paid as our share of the expenses. The stipulated condi- 
tions are appropriate to the purpose. 

(7) Another objection is that the British Empire has six votes in the 
Assembly of the League in the election of judges, because the Dominions 
and other constituent parts of the Empire are members of the Assembly. It 
must be remembered, however, that there are fifty-two votes in the Assem- 
bly. The admission to membership of these parts of the British Empire has 
been a recognition of the aspiration of the peoples composing them, and this 
has not been found an insuperable obstacle to the support of the Court by 
other Powers. And it would be difficult to find a sound reason for objection 
on the part of the United States to this increase on natural grounds in the 
voting strength of the peoples who have been developed under the influence 
of Anglo-Saxon jurisprudence. 

Moreover, under the proposed condition the United States will not only 
participate in the election by the Assembly, but also in the election by the 
Council, and in the Council the British Empire has but one vote. We are 
far better protected by this arrangement than by one which would have all 
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states vote together on exactly the same footing and where the smallest 
nation would cast the same vote as the United States. The arrangement 
for our participation in the voting for the judges by the Council is really a 
stronger protection to the interests of the United States than has hitherto 
been suggested in any plan for a permanent court. The question should 
also be considered in the light of the nature of the action that is involved. 
It is practically impossible, under the scheme that has been adopted, for the 
British Empire, or for any combination, to secure an election of judges in 
aid of a particular political interest. Such an effort would die stillborn, 
because of the necessity for a concurrent choice by both groups of nations in 
the manner that has been devised. 

Finally, it is hardly necessary to say that I am in entire sympathy with 
efforts to codify international law and to provide conventions for its im- 
provement. I believe in conferences for that purpose. We have already 
made some progress in this direction through the recent Commission of 
Jurists which sat at The Hague to suggest modifications in the laws of war 
which are made necessary by new agencies of warfare—a commission es- 
tablished under a resolution adopted at the Conference on Limitation of 
Armament. However, the process of codifying, clarifying, and improving 
international law is necessarily a slow one, and if we wait for a satisfactory 
body of law before we have a permanent court a generation will pass before 
it is established. Meanwhile let us supply appropriate means for the appli- 
cation of the law we have. The two projects are not inconsistent; the one 
can exist along with the other. 

But we have an acute world need. We shall make no progress toward 
the prevention of war if we adopt a perfectionist policy. Whatever else we 
should have, we need at once a permanent court of international justice. 
No plan to promote peace can dispense with it. Why should we wait for the 
solution of difficult problems of policy and the settlement of the most acute 
international controversies of a political nature before we meet the obvious 
necessity of providing for the appropriate disposition of those controversies 
with which an international court is competent to deal? 

Any successful effort to settle controversies aids in the cultivation of 
good will and the desire for the adjustments of amity. The support of a 
permanent court as an institution of peace will be a powerful influence in the 
development of the will to peace. I hope that the United States, in defer- 
ence to its own interests and in justice to its ideals, will do its part. 


The PresipENT. The next item on the program is a discussion of the 
relation of the Armistice and the Treaty of Versailles, upon which Professor 
Lindsay Rogers, of Columbia University, will address the Society. 
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From the Secretary of State of the United States to a university pro- 
fessor like myself is quite an anti-climax, and an anti-climax which, I note 
with some envy, has been anticipated by the vanishing portions of the au- 
dience. But the distance is not so great between the World Court and the 
problems arising out of the relation between the armistice agreement and the 
Treaty of Versailles, or as the question was originally stated to me by the 
programme committee, the consonance or dissonance of Mr. Wilson’s Four- 
teen Points and the terms of peace imposed upon Germany. 

I feel, nevertheless, some diffidence in discussing this agreement or dis- 
agreement before a society such as this. Even though for two years in my 
youth I listened to lectures on international law by Mr. James Brown Scott, 
your distinguished Secretary, I cannot now attempt to go into the juridical 
nature of the settlement. I look upon my subject as political rather than 
legal and for this attitude I have the distinguished authority of President 
Harding in his speech in New York on Tuesday. Indeed, by many, my 
subject will be considered past politics—history—and it is a question over 
which historians will wage an endless debate. The World Court, of which 
the Secretary of State has spoken in such a convincing and masterly manner, 
is a matter of current public discussion. My subject seems now of only re- 
mote and academic importance. We are but little interested in the ar- 
mistice—the Fourteen Points—and the Treaty of Versailles—one of the 
greatest dramas in international history. It was a play which America 
helped to write—up to a point, and for which she furnished one of the chief 
actors, whose réle, however much it may be disputed, was at least not that of 
the villain. You may recall the story of the French dramatic critic who fell 
asleep while the manuscript of a play was being read to him. In answer toa 
rebuke for not having remained awake so that he could pass judgment on the 
play, he replied, “Sleep is also an opinion.”’ America is passing similar 
judgment on the play in which we collaborated. On two historic occasions 
we have fired shots that were heard round the world. NNow—and the occa- 
sion will be no less historic—we sleep a sleep heard round the world. 

On the question of how far Mr. Wilson’s principles were carried over into 
the peace treaty I shall content myself with some general observations 
which, although they may seem trite, must, I think, be kept in mind if the 
play of which I have spoken is not to have a definitely and irreparably tragic 
ending. It would not be profitable or even possible for me to attempt a 
meticulous consideration of the details of the settlement. And even in deal- 
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ing with generalities we meet some snags. It is difficult to reach any agree- 
ment on the meaning of some of the Fourteen Points. They frequently 
glitter and do not illumine. They were war aims as much as peace terms. 
They were meant in part to satisfy and inspire armies and peoples—both 
Allied and enemy—that were beginning to reason why. When these vague 
principles have really been carried over into the settlement, furthermore, the 
administration of the treaty may be at fault. The workings of the mandate 
system and such events, for example, as the French invasion of the Ruhr, 
have an important bearing on the question of whether the treaty followed the 
Fourteen Points; and in another respect, also, a comparison of the text of the 
treaty with the armistice agreement would by no means tell the whole story. 

It is now perfectly clear, I think, that the statesmen and experts who 
met at Paris were just as unmindful of the complexity, indeed the insolubility 
of the problems they would have to face as were other European statesmen 
in the last days of July, 1914, unmindful of the appalling nature of the cata- 
clysm toward which the world was plunging. The one hundred days of the 
Paris Conference were not a long time in which to remake the fabric of human 
society. Many questions had to be postponed. Only a few weeks ago, for 
example, the Council of Ambassadors fixed the Polish boundaries, on the 
good old rule, the simple plan; on the principle, apparently, that they would 
not interfere with a fait accompli. The Silesian question was delayed; the 
Italian boundaries could not be settled at the Conference, and in February, 
1920, Mr. Wilson threatened not to cooperate further with the Allies if they 
allowed the admitted principles of justice to be contradicted ‘‘ by the country 
possessing the most endurance in pressing its demands.”’ These post- 
Conference adjustments condition any answer that is given my subject, 
although, of course, they have only an impersonal connection with the ques- 
tion of how far Mr. Wilson was successful at Paris. 

To an extent, moreover, some of the Fourteen Points were frankly ideal- 
istic and they were useful only in influencing the spirit of the Conference— 
what may be called the statecraft of the settlement. No private interna- 
tional understandings; no economic barriers; equality of trade conditions; 
limitation of armaments—these aspirations assumed an impossible meta- 
morphosis of bitter and exhausted enemies and allies and of new states tast- 
ing freedom for the first time, into kindly and bountiful friends. To an 
extent, therefore, the Fourteen Points simply furnished a creed for the peace- 
makers to acknowledge and follow in their specific adjustments. They 
determined the spirit of the Conference, and here they were not without 
importance. I say this in spite of the fact that for the first time in history 
a treaty of peace was made to contain a confession of guilt on the part of a 
defeated people—a confession which may appear to be in too extreme terms 
when the tangled skein of pre-war diplomacy is fully unravelled. The 
treaty, it is argued, in Allied countries as well as in Germany, goes absolutely 
counter to the Fourteen Points because it maintains a fiction—the fiction 
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that Germany was the sole author of the war. Morally, it is said, apart 
from economic monstrosities and territorial maladjustments, the treaty is 
therefore bad and wholly inconsistent with the principles of armistice agree- 
ment. Mr. Vanderlip has called it a “poison treaty.”” Mr. Lloyd George 
in a speech in 1920 said that all the powers were to blame; but when he said 
this, Mr. Lloyd George was not trying to win an election. As to whether 
Mr. Lloyd George’s afterthought or the treaty is right, I need express no 
opinion. I can leave that to the historians. But conceding that the argu- 
ment has force, it is none the less true, I think, that the Conference showed a 
spirit entirely different from that which would have animated it had the 
United States not been a participant. The other negotiators dared not deny 
the creed of the Fourteen Points. They had to do them lip service. The 
difficulty was, in Mr. Wilson’s own phrase, that there was a good deal of 
“acceptance in principle and negation in detail.” 

We have heard much since the Paris Conference of a ‘‘new”’ diplomacy. 
I am sometimes doubtful of its absolute newness. It seems to me in many 
respects the stock article that we have known rather than a novelty. To be 
sure, the armorial bearings are gone and the negotiators are new; they are 
politicians rather than diplomats, amateurs rather than professionals. This 
has come about partly because of the importance of international problems; 
partly because of their repercussions in domestic politics—elections must be 
looked after and party fortunes must be considered; and partly because 
diplomacy now affects labor and industry and delicate economic relations 
slightly outside the traditional competence of foreign offices. M. Poincaré 
has denounced the so-called “‘new”’ diplomacy as cinema diplomacy, and in 
this sense it is new, with implications as to propaganda and publicity which 
are as yet uncertain. But in one respect, I think, the negotiations at Paris 
on the basis of the armistice agreement did bring about a new diplomacy, in- 
dicated by the phrase of Mr. Wilson that I quoted a moment ago—“ac- 
ceptance in principle but negation in detail.”’ It was what I may call diplo- 
macy by formula. 

The treaty itself was nothing but a gigantic formula. How could it be 
otherwise when it was signed by two statesmen as vastly different in outlook, 
ideals, and objectives as M. Clemenceau and Mr. Wilson? It had to be a 
paradox and the signature of Mr. Lloyd George made it a heterodox. The 
treaty embodied agreements on paper and disagreements in practice. For- 
mulas are bad enough when they represent honest attempts to agree, but 
they are hopeless when they are put down with mental reservations. Think 
of the formulas in the treaty: the Saar formula, reconciling France’s de- 
termination to annex with Mr. Wilson’s determination that she should not; 
Danzig—the Polish corridor and German peoples; reparations—killing the 
goose and expecting it to keep on laying golden eggs; mandates—the de- 
termination of the British Dominions to have the German colonies and the 
principles of no annexation. Perhaps formula was the only possible solution, 
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but it was a dangerous solution. It really prevented settlements. It kept 
sores open and now allows salt to be put in the wounds. I do not mean to 
say that diplomats did not use formulas before, because of course they did. 
We have had them in our own diplomacy. Secretary Hay once said that 
the foreign policy of the United States could be adequately described as a 
combination of the Golden Rule and the Monroe Doctrine. It was his 
formula that we still attempt to support in the Far East and in the Near 
East. But diplomacy by formula made its appearance in the peace treaties 
to a hitherto undreamed of extent. It provides many opportunities for con- 
flict in the future, for formulas are political rather than legal. Differences in 
respect of open doors, areas of special interest, regional understandings, the 
Golden Rule will have to be settled by statesmen and not judges, by con- 
ference and not by courts. The formulas in the Treaty of Versailles are apt 
to cause trouble, and they make impossible any definite determination of how 
far the armistice agreement was actually carried out. 

Now in so far as comparison is legitimate, many divergencies can be 
noted between the armistice agreement and the terms of peace imposed upon 
Germany. The inclusion of pensions in the reparation costs was the most 
flagrant and the most universally admitted of the departures. It is difficult 
to defend some of the occupation clauses. Armaments have not been limited 
except in the Central Powers. The provision for the Saar Basin, of which I 
have already spoken; the enlargement of Poland; the territorial sacrifices 
that were imposed upon Germany and Russia and Austria; the one sided 
administration of rivers in the Central Powers; the complete disregard of the 
promise made to Russia that she would have a “‘sincere welcome into the 
society of free nations under institutions of her own choosing’’—I need not 
particularize further. There is but slight doubt that, in these respects, the 
settlement could have followed the Fourteen Points more closely, difficult 
as it was to apply vague general principles to specific items of adjustment. 
It was inevitable, however, that the Paris negotiations would result in a 
measure of failure. 

The factors which kept the peace treaty from carrying out the armistice 
agreement with greater fidelity are complicated, and I propose to give only 
one phase of them a passing mention. The power of statesmen to muddle 
and poison the public mind is unfortunately very great. Their power to 
educate instead of debauch their electorates is more difficult to exercise and 
more rarely found. Every people, it is cynically said, have as good a govern- 
ment as they deserve; but it is also true that a government may have no 
better electorate than it deserves, for it is within the power of statesmen and 
politicians to frame dishonest issues; to promise impossible things; to muddle 
the public mind, and to make any popular decision unintelligent. _Democ- 
racy thus works in a vicious circle. Elections illustrating the truth of this 
principle have not been unknown in the United States. Issues on which the 
public mind was muddled have not been far removed from the World Court 
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and the League of Nations. But the worst example in history was probably 
the general election in England in 1918. That election had an enormous in- 
fluence on the Treaty of Versailles. Mr. Lloyd George debauched his 
electorate and lived in constant fear. Mr. Wilson had ignored his and could 
not count on its support in crucial matters. The European statesmen were 
intense political realists who knew what they wanted and intended to get it. 
They did lip service to the armistice agreement, but they were out for booty. 
The disinterestedness of the United States—which was illusory when matters 
like the Monroe Doctrine, immigration, etc., were on the tapis—was as much 
of a handicap as an asset. Arguing on principle for generosity and good 
faith was not nearly so effective as bargains would have been. There were 
the secret treaties and the tremendous handicap of inadequate publicity. 

Mr. Baker’s volumes on the peace conference make it clearer than ever 
before that Mr. Wilson knew exactly what he was doing when he compro- 
mised. He knew that the armistice agreement was being departed from, 
and that he was risking everything on one tremendous gamble. The Presi- 
dent told the Council of Four that they were making a peace the United 
States would not stand for, although in the end, of course, it was not the 
treaty itself that the Senate objected to. He told an English audience that 
the individual items of the settlement would probably not be satisfactory. 
Our mediating, restraining influence probably kept the peace from being as 
much of a catastrophe as the war itself, and only the future can tell whether 
Mr. Wilson’s great gamble was a legitimate one—that the setting up of 
machinery to preserve peace might make it possible to revise vicious settle- 
ments. The United States, as I have said, did not reject the treaty because 
we had any objections to the provisions which did not carry out the armistice 
pledges. We rejected the treaty because of the provisions which were put in 
to enable the pledges to be kept in the future; to enable the treaty to be made 
more consonant with the armistice agreement. We objected not to the 
evils of the treaty but to the machinery for remedying them. Future genera- 
tions will marvel at this tragic irony. 

From this standpoint—the possibility of revision—it is unfortunate that 
the settlements are apparently so rigid. They are hardly vehicles of life; 
they almost attempt to put Europe into a straight jacket—a straight jacket 
which at present seems likely to burst rather than to be altered by coopera- 
tion and conference. The original draft of the League of Nations Covenant 
did have a clause making possible the revision of the treaty, and if this had 
been retained and had been workable, the disparity between the armistice 
agreement and the terms of peace would have been less serious. Flexibility 
was greatly to be desired, for, in Lord Acton’s phrase, there must be “no 
tyranny of the dead over the living.” 

But in spite of the formal rigidity of the treaty, there is no fundamental, 
decisive reason, except lack of willingness, why, if necessary, its adjustments 
cannot be revised. Treaties need not stay in the category of the multiplica- 
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tion table unless the Powers want them to. The task of revision, however, of 
making them less poisonous, of removing causes of dispute that are likely 
to cause trouble, is a task for conferences, for conciliation; for generosity 
rather than chauvinism; for statesmen rather than judges. It is unfortunate 
that the issues that now torture Europe—that make it peaceless and deca- 
dent, to use Nitti’s description; debts and reparations and boundary lines 
and economic interests are political and not legal problems. These matters 
unfortunately are not justiciable and they may disturb the repose of the 
United States. They may arouse us from our slumbers and let us hope that 
the awakening will not be too rude. But they are matters which will have 
to be settled and the only possibility of their settlement is to be found in the 
machinery that Mr. Wilson thought so worth while that he staked every- 
thing on it, or in some similar machinery of conference. Then the Treaty 
can be made more consonant with the armistice agreement. I think that 
from this standpoint the British were right when in their scheme for a League 
they stressed the idea of conference—the regularization of meetings of pre- 
miers to consider and to try to solve international problems. It is not a wild 
assumption that if, in 1914, Sir Edward Grey had been able to appeal to an 
agency already in existence and had not been forced to make what was then 
the novel proposal of a conference, the Serbian dispute would not have led to 
a general European War. 

During the war the Allies were able to make mutual concessions and to 
solve problems which were just as difficult and pressing as those which now 
clamor for sensible and generous consideration. Mr. Lloyd George told the 
House of Commons once that he was almost ready to agree with the French- 
man who thought that Napoleon had not been much of a soldier, for ‘“‘he 
never had to fight against anything but an alliance.”’ He had not been in an 
alliance. Shipping, raw materials, food, finance, munitions, men—there 
was compromise during the war. Not that there was real international con- 
trol, for the inter-allied bodies were largely fact-finding and advisory agen- 
cies; but there was agreement among the Allies, and it was the general welfare 
rather than national selfishness that was the animating motive, and adjust- 
ment rather than particularistic amour propre that was the end sought after. 
And when one remembers how the British and French statesmen made 
concessions—to be sure in some cases of other peoples’ property, and even did 
tricks with their honor in order to bring Italy into the war and in the other 
secret treaties—it is hardly unreasonable to suggest that sacrifices might 
sometimes be wise in order to preserve peace. 

There was conference and agreement when the task was to hold to- 
gether the disintegrating threads of a fabric that was torn by war; conference 
and agreement are no less necessary and possible to hold together the threads 
of a fabric that was not mended by the peace treaty. Canning’s cynical 
remark, ‘‘ Each nation for itself and God for us all” —presumably with the 
devil taking the hindmost, is nothing more nor less than the-Prussian theory 
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which was one of the factors in bringing on the war. It is a theory which is 
too frequently echoed in American political discussion—sometimes in high 
places. To ask for something better in international politics is not to ask for 
a Utopia. The distinguished Secretary of State, describing our attitude in 
a conference that we called, said that we had ‘‘the great privilege 

to lead the way in suggesting the proportionate sacrifices which were essen- 
tial . . . and thus at the very outset to disarm suspicion and create the 
atmosphere essential to harmonious endeavor.”” That should be the creed of 
statesmen everywhere, for it is the statesmen even more than the peoples 
who need to be persuaded of the truth of Burke’s dictum that “ Magna- 
nimity in politics is not seldom the truest wisdom.” That, it seems to me, 
is the most important fact in connection with the armistice agreement and 
the treaty. 

I return for a moment, in conclusion, to what I have called the influence 
of the Fourteen Points on the statecraft of the settlement. Statesmanship 
is an elusive word and I will not attempt its definition; but one essential 
quality of a statesman was well stated by Disraeli in the House of Commons 
in 1846. ‘‘My conception of a great statesman,” said Disraeli, “is of one 
who represents a great idea—an idea with which he may identify himself— 
an ideal which he may develop—an idea which he may and can impress on 
the mind and conscience of a nation.” 

The principles which animated the armistice agreement impressed them- 
selves on the mind and conscience of the world. They may have been dis- 
regarded; they may be forgotten now; they may never be lived up to, but 
that detracts not at all from their greatness. You will readily call to mind 
other great documents and great sermons from high places which are ignored 
and whose authors have been reviled, and if you will run your minds back 
to the emotional days of the war and think what might have been and what 
ought to be, you will see that no comparison could be sacrilegious. 

It has been said that on those whom the gods love they lavish infinite 
joys and infinite sorrows. The infinite sorrows are in this case equally those 
of humanity, but humanity will endure to realize unanimously and per- 
manently the value of the vision of the Fourteen Points, the statesmanship 
of their author, and will regret that the freedom they sought after is now an 
unremembered tune. 


The PreEsIDENT. We will now have the pleasure of listening to a 
paper on the relation of the Treaty of Peace between the United States and 
Germany to the Treaty of Versailles. It will be discussed by Colonel 
Jennings C. Wise, of the District of Columbia Bar. 
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THE RELATION OF THE TREATY OF BERLIN TO THE TREATY 
OF VERSAILLES 


ADDRESS BY JENNINGS C. WISE 
Of the District of Columbia Bar 


One month ago today I was invited to address this honorable Society 
tonight. I was not informed that I was to speak in’such distinguished com- 
pany. Of that I am glad, for had I known the honor that was in store for 
me I think my courage would have failed. 

You will agree with me, no doubt, that it is not an rasy thing to speak 
on two of the most important compacts in the history of international rela- 
tions in the presence of one whose principal charge is the Ship of State. Ina 
sense it is like discussing a decision of the Supreme Court, not at the bar, yet 
in the presence of those who have rendered that decision. And especially 
is this true inasmuch as it was suggested to me that I confine my remarks to 
the purely legal aspects of the Treaties of Versailles and Berlin in their rela- 
tion to each other. 

Again, one who has served before the mast does not lightly tamper with 
the rudder chains while the captain’s hands are upon the helm. In such a 
situation all sorts of visions of the ‘‘brig’’ conjure themselves up before his 
eyes! ‘ 
Yet, there is this advantage. My experience of the last six months as 
Special Counsel for the Agent of the United States before the Mixed Claims 
Commission, United States and Germany, leads me to believe that few mem- 
bers of the American Bar have studied the Treaties of Versailles and Berlin 
seriously, much less analyzed the bearing of the one upon the other, if for no 
other reason than that until lately these compacts have not been of vital 
interest to the legal profession. In my humble opinion, however, nothing 
is more important than that the members of our profession who specialize 
in international law should have a very clear understanding of that relation- 
ship in order that they may transmit to the profession as a whole a correct 
appreciation of the legal rights of American citizens and the remedies which 
have been rendered available to them by the Treaty of Berlin. 

And what is that relationship? 

By a Joint Resolution of Congress approved April 6, 1917, a state of 
war was declared to exist between the United States of America and the 
Imperial German Government. 

November 11, 1918, the Allies and the United States of America entered 
into an armistice agreement with Germany, which provided that the duration 
of the armistice should be thirty-six days, with the option to extend the same. 

The option to extend the armistice was duly exercised, whereupon the 
United States continued the negotiations with Germany, which already had 
been instituted, looking to the conclusion of a treaty of peace. 

. 
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The draft of a proposed treaty was eventually drawn up in Paris by the 
plenipotentiaries of the Allies and the United States during the winter of 
1918-19, and signed by them and the German plenipotentiaries on June 28, 
1919. This proposed treaty was submitted by the President to the Senate 
of the United States for ratification in accordance with the provisions of the 
Constitution of the United States, and was formally rejected by the United 
States. Therefore, although it came into being as a contract between the 
Allies and Germany, by reason of the failure of the United States of America 
to ratify the same, the United States of America did not become a party 
thereto. Consequently, since the Treaty of Versailles never became a con- 
tract between Germany and the United States, under it the United States 
acquired no rights and incurred no liabilities whatsoever. 

In so far, therefore, as the Treaty of Versailles is of any effect as between 
the United States and Germany, it is just as if it had never been formulated, 
proposed to, considered, and rejected by the United States. Obviously, it 
amounted to no more than a negotiation having in view a treaty between 
Germany and the Allied and Associated Powers, but a negotiation which 
with respect to Germany and the United States failed of its purpose, since 
the United States did not enter into the Treaty of Versailles which the Allied 
Powers adopted. 

Meantime, the state of war which on April 6, 1917, had been declared 
by the United States to exist, continued; so also negotiations between the 
United States and Germany looking to the conclusion of a treaty of peace 
between those states. Finally, on July 2, 1921, by a Joint Resolution, the 
Congress of the United States declared the then existing state of war to be at 
an end. 

The Joint Resolution of July 2, 1921, was in no sense an agreement, or a 
treaty with Germany, however, but was merely an ex parte declaration of the 
United States of America, and at the time it was approved there had never 
been but. one agreement between the United States and Germany since 
April 6, 1917, and that was the armistice agreement. 

It was not until August 25, 1921, that a treaty of peace between the 
United States and Germany was consummated, the treaty of that date being 
the first agreement of any kind into which the parties had entered since the 
armistice agreement of November 11, 1918. 

The Treaty of August 25, 1921, necessarily superseded the armistice 
agreement, and since the United States has become party to no other treaty 
with Germany than that of August 25, 1921, it is apparent that such rights 
as they now possess with respect to war losses must have been acquired by 
virtue of this treaty and this treaty alone. 

Thus, it is seen that it is a legal anachronism to speak of the Treaty of 
Versailles alone as a contract between the United States and Germany, and 
as such of its having any binding effect whatsoever upon either party. The 
parties to the Treaty of August 25, 1921, have incorporated into that treaty 
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by reference certain of the terms of the Treaty of Versailles between Ger- 
many and the other high contracting parties thereto, and these terms have 
become, and are now, common to the two treaties, but by the law of contract 
the contractual rights and obligations of the United States and Germany are 
to be determined under the contract into which they actually entered, or the 
Treaty of August 25, 1921, and under no other agreement. Therefore, in 
determining the rights of the United States with respect to war losses, the 
Treaty of Versailles is only to be considered in so far as express reference is 
made thereto in the Treaty of August 25, 1921, and in so far as terms con- 
tained in the former are expressly incorporated in the latter. 

It has been shown that the sole effect of the dealings between the United 
States and Germany with respect to the Treaty of Versailles was that of 
negotiations prior to the one contract, or the Treaty of August 25, 1921, into 
which the parties actually did enter. The effect of these negotiations is 
clear, for it is a general rule of interpretation of written contracts, applicable 
to treaties, that prior negotiations are merged in the written instrument. 

The reason for this rule is obvious. The object of the written instru- 
ment is to record the final and common intention of the parties, which may 
have undergone change during the progress of negotiations. Moreover, in 
the case of treaties, the contracting parties are states and not the individuals 
through whom the negotiations are conducted, whose acts are binding on the 
states only in so far as they are duly authorized. 

In this case the President of the United States entered into negotiations 
with Germany, and negotiated a tentative agreement which the United 
States rejected, although this proposed treaty which the United States re- 
jected was ratified by the Allied Powers and as between them and Germany 
did become the Treaty of Versailles. 

On August 25, 1921, the United States was still unwilling to become a 
party to the existing treaty between Germany and the Allied Powers, or the 
said Treaty of Versailles, and on that date entered into a separate and dif- 
ferent agreement with Germany. Had the United States intended to adopt 
the terms of the Treaty of Versailles, and to become restricted to its provi- 
sions alone it is to be presumed that it would not have changed the terms of 
that treaty in material respects. That it did not intend to limit its rights to 
those stipulated for the benefit of the Allied and Associated Powers in that 
treaty is obvious from Article I of the Treaty of August 25, 1921, which is as 
follows: 


Germany undertakes to accord to the United States, and the 
United States shall have and enjoy, all the rights, privileges, indemni- 
ties, reparations or advantages specified in the aforesaid Joint Resolu- 
tion of the Congress of the United States of July 2, 1921, including all the 
rights and advantages stipulated for the benefit of the United States in 
the Treaty of Versailles which the United States shall fully enjoy not- 
withstanding the fact that such treaty has not been ratified by the 
United States.! 

‘Italics added. 








100 


There is absolutely nothing in the language quoted indicative of an 
intent that the terms of the Treaty of Versailles were to be taken to limit the 
rights reserved in Article I. On the contrary, the rights, privileges, etc., 
enumerated in Article I of the Treaty of August 25, 1921, are clearly inclusive 
of the rights stipulated in the Treaty of Versailles, and if the rights, advan- 
tages, etc., which were reserved in the armistice agreement and in the Joint 
Resolution were broader and more extensive than those stipulated in the 
Treaty of Versailles, it is apparent from the use of the word “all’”’ in Article 
I, that it was intended that they should not be impaired by the Treaty of 
August 25, 1921. 

The language of the Treaty, taken as a whole, leaves no room for doubt 
on this point, for in order to define more particularly the obligations of 
Germany under Article I of the Treaty of August 25, 1921, with respect to 
the provisions of the Treaty of Versailles, Article II of the Treaty of August 
25, 1921, specifically provided that the rights and advantages stipulated in 
the Treaty of Versailles which it was intended by the United States and Ger- 
many that the United States should have and enjoy by virtue of the Treaty 
of August 25, 1921, are those defined in Section 1 of Part IV, and Parts V, 
VI, VIII, IX, X, XI, XII, XIV, and XV of the Treaty of Versailles, while 
further reference to the Treaty of Versailles in Section 2 of Article II of the 
Treaty of August 25, 1921, shows conclusively that it was not contemplated 
that any of the terms of the Treaty of Versailles except those mentioned and 
made a part of the Treaty of August 25, 1921, by specific and exclusive 
reference, were deemed by the contracting parties to have been adopted. 

In view of the foregoing, it cannot be argued with reason by the German 
Government that either party to the Treaty of August 25, 1921, on that date 
regarded the Treaty of Versailles as such, to be of any effect as between them 
or that any of the terms of the Treaty of Versailles other than those specifi- 
cally enumerated and incorporated in the Treaty of August 25, 1921, by 
reference, became in any way binding upon the United States by virtue of 
the Treaty of August 25, 1921. This view accords with the fundamental 
principle of law that where a contract incorporates a part of another docu- 
ment by reference, only the part referred to is to be construed as part of the 
contract. 

Construed in accordance with the commonly accepted law of contract, 
the meaning of the Treaty of August 25, 1921 is plain. 

In order to determine the rights conferred upon the United States by the 
Treaty of August 25, 1921, it is necessary to examine the armistice agree- 
ment, the Joint Resolution of July 2, 1921, and the terms of Section 1 of 
Part IV, and Parts V, VI, VIII, 1X, X, XI, XII, XIV, and XV of the Treaty 
of Versailles, which were incorporated in the Treaty of August 25, 1921, by 
reference. 

The rights which the United States acquired under the armistice agree- 
ment are quite plain, for among the conditions of the armistice agreement 
appears the following: 
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19. Financial Clauses. With the reservation that any future claims 
and demands of the Allies and United States shall remain unaffected, the 
following financial conditions are required: 

Reparation for damage done. 

While the Armistice lasts, no public securities shall be removed by 
the enemy which can serve as a guarantee to the Allies for the recovery 
of reparation for war losses. 


This clause of the armistice agreement clearly indicated the intention of 
the United States to provide for the satisfaction by Germany of such claims 
or demands for war losses which had been suffered by the United States in 
consequence of the war as it might see fit subsequently to put forward. 

It must be conceded, therefore, that upon the signing of the armistice 
the United States acquired the right to put forward such claims and demands 
thereafter with respect to war losses as it might see fit. In the language 
quoted there is certainly nothing whatever that can be construed to limit 
the right of the United States to proceed against Germany as a party de- 
fendant to any claims which the United States might subsequently present to 
Germany. 

We now come to the Joint Resolution of July 2, 1921. 

Inasmuch as in the preamble of the Treaty of August 25, 1921, itself, 
appears the text of the said resolution, it is apparent that whatever may have 
been the intent of Germany prior to August 25, 1921, on that date it was the 
intent of both parties, as expressed in Article I of the treaty, that the United 
States should acquire, by virtue of the contract into which they entered, the 
rights which Congress had already reserved in the said resolution. 

In Section 2 of the Joint Resolution of Congress of July 2, 1921, it was 
provided as follows: 


That in making this declaration, and as a part of it, there are ex- 
pressly reserved to the United States of America and its nationals any 
and all rights, privileges, indemnities, reparations, or advantages, to- 
gether with the right to enforce the same, to which it or they have be- 
come entitled under the terms of the Armistice signed November 11, 
1918, or any extensions or modifications thereof; or which were acquired 
by or are in possession of the United States of America by reason of its 
participation in the war or to which its nationals have thereby become 
rightfully entitled; or which, under the Treaty of Versailles, have been 
stipulated for its or their benefit; or to which it is entitled as one of the 
principal allied and associated powers; or to which it is entitled by vir- 
tue of any Act or Acts of Congress; or otherwise. 


If the language quoted be analyzed, it will be seen that among others 
it had two effects. 

The first of these effects was to reserve to the United States and its 
nationals such rights, privileges, indemnities, reparations, and advantages, 
together with the right to enforce them, as at the time the United States and 
its nationals actually possessed first, by virtue of the armistice agreement; 
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second, by virtue of the United States being a participant in the war; third, 
by virtue of the United States being one of the principal Allied and Associ- 
ated powers; fourth, by virtue of any Act of Congress; and fifth, any rights, 
etc., which they had otherwise acquired. 

The second effect was to reserve to the United States and its nationals 
the right to claim any and all rights, privileges, indemnities, reparations, or 
advantages, and the right to enforce the same, which they would have ac- 
quired under the Treaty of Versailles had the United States of America 
ratified and become a party to that treaty. 

Here, too, it is to be observed that neither in the said resolution nor in 
the Treaty of August 25, 1921, is there any language indicative of an intent 
on the part of the parties to subject the United States to any disadvantage 
whatsoever with respect to the enforcement of the rights which it had ex- 
pressly reserved to itself and its nationals. 

You will recall that one of the conditions nominated by President Wil- 
son as the basis of peace with Germany was that the parties belligerent 
should enter into mutual covenants openly negotiated. It is submitted 
that this condition, though far from satisfied by the Treaty of Versailles, 
was fully satisfied by the Treaty of Berlin which was in ho sense the prod- 
uct of secret diplomacy but a contract which merely conferred upon the 
United States rights publicly reserved to the United States and its nationals 
by a Joint Resolution of Congress. Diplomacy may have been resorted - 
to in order to put the treaty into effect. Nevertheless, it had nothing what- 
soever to do with the stipulations of the treaty as in the case of the Treaty 
of Versailles. 

While it is not desired to repeat what has already been said, it is neces- 
sary to review the negotiations leading up to the adoption of the Treaty of 
Berlin to expose the utter fallacy of the widespread misapprehension that the 
Treaty of Berlin is in some respects inequitable in that its stipulations for 
the benefit of the United States were accepted under duress by Germany. 
Such a view—no doubt due in a measure to propaganda—is fundamentally 
erroneous. Nothing could be more wide of the fact. 

In order to disclose how superficial is this view, how shallow and of 
what flimsy stuff is composed the foundation upon which it rests, the broad 
question of Germany’s liability under the Treaty of Berlin will be approached 
from an entirely new angle. 

On or about July 31, 1914, Germany assumed the status of a belligerent 
in a war with Great Britain and France, whereupon the United States of 
America, manifesting no purpose or desire to judge between the belligerents, 
straightway declared its neutrality. 

The wrongs committed by Germany against the United States and the 
continued violation of the neutral rights of the United States, as the United 
States conceived those rights to be at international law, finally compelled 
the United States, on April 6, 1917, by Joint Resolution of Congress to declare 
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a state of war to exist between the United States and Germany. The effect 
of this declaration was, of course, to put into operation the generally recog- 
nized restrictions of international law with respect to intercourse between 
the nationals of enemy states, and on October 6, 1917, the Congress of the 
United States enacted an act known as the Trading with the Enemy Act 
which prescribed penalties for the violation of the law. 

During the period April 6, 1917—November 11, 1918, Germany com- 
mitted acts against the United States, which was now a belligerent, in vio- 
lation of the laws of war for which Germany was liable at international law. 
Thus, it is seen that during the period July 31, 1914—-November 11, 1918, 
Germany committed two distinct kinds of wrongs against the United States, 
one kind in violation of the neutral rights of the United States and one kind 
in violation of the rights of the United States as a belligerent, for both of 
which Germany was liable and for both of which it was only logical that she 
should be called upon eventually to answer. 

Having initiated a war and thereby appealed to the arbitrament of 
arms, on November 11, 1918, for reasons best known to herself, Germany 
elected to abandon the arbitrament of war for the arbitrament of peace. 
She might have continued the war. She did not do so because, no doubt, 
she deemed the course which she adopted less costly. 

It is inevitable when a state initiates a war of aggression and is defeated 
that the victors should either exact an indemnity of the vanquished state or 
require it to make reparation. Between the satisfaction of the demands of 
the victors and the continuance of war, the defeated state must choose, but 
if it elect peace in lieu of a further resort to war, the engagements into which 
it enters in order to secure peace are none the less voluntary on its part even 
though the price of peace may be dear. Presumably, notwithstanding the 
cost of peace it is sought because more advantageous than would be the con- 
tinuance of war. 

The first voluntary engagement into which Germany entered in order 
to gain peace and escape the consequences of continued war was the formal 
armistice agreement of November 11, 1918, clause 19 of which was as follows: 

19. Financial Clauses. With the reservation that any future claims 
and demands of the Allies and United States shall remain unaffected, 
the following conditions are required: 

Reparation for damage done. 

While the armistice lasts, no public securities shall be removed by 


the enemy which can serve as a guarantee to the Allies for the recovery 
of reparation for war losses. 


Nothing can be more clear than that the provision contained in clause 
19 with respect to reparation only related to reparation for damage which 
had been inflicted by Germany upon the Allied and Associated Powers, and 
that the right of the Allies and the United States to put forward such future 
claims and demands against Germany as they might see fit to put forward 
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was to remain unaffected by the express undertaking of Germany under the 
Armistice agreement with respect to reparation. 

So soon as the armistice agreement was consummated the Allied and 
Associated Powers undertook at the Peace Conference in Paris to draft a 
treaty of peace in which the conditions upon which Germany might have 
permanent peace should be defined. Clearly, the Allied and Associated 
Powers had acquired the right under the armistice agreement to propose 
any conditions of peace which they saw fit to propose to Germany, just as 
Germany had the right to reject those conditions, terminate the armistice, 
and again appeal to the arbitrament of arms. 

Inasmuch as it was the common belief of the Allied and Associated Pow- 
ers, often expressed both prior and subsequent to the armistice, that Ger- 
many as the arch offender in the war of aggression which had been waged 
against them, was responsible not only for her own acts but for those of her 
allies, it was decided that her liability under the treaty of peace should be 
predicated upon an express admission and assumption of full and undivided 
responsibility for the war and its consequences. The theory of Germany’s 
undivided responsibility for the war was, therefore, fundamental with re- 
spect to the liability which was to be imposed upon her. 

Here, too, it may be said that when a wrongdoer acknowledges and 
accepts full and undivided responsibility for the consequences of a wrongful 
act there necessarily attaches to the wrongdoer a liability to the injured 
parties. Consequently, it was as logical as it was inevitable that the Allied 
and Associated Powers should have undertaken in the Treaty of Versailles 
to define the manner in which Germany should make satisfaction of the ob- 
ligation which she had assumed under the armistice agreement. Thus, in 
Part VIII of the Treaty of Versailles specific provisions relative to reparation 
as such were set out. 

It was obvious that Germany could not make full reparation by money 
payments for all the loss and damage inflicted by her upon the Allied and 
Associated peoples. Therefore, the provisions of Part VIII with respect to 
reparation as such limited reparation by money payments to the Allied and 
Associated peoples to compensation for loss and damage incurred by them 
during the period of the belligerency of their respective states. Thus, it is 
seen that while Germany was required to assume full and undivided respon- 
sibility for all the loss and damage consequent upon the war, a distinction 
was made with respect to her liability to make reparation for pre-war losses 
and damage and her liability to make reparation for losses and damage in- 
flicted upon her adversaries during the respective periods of their belliger- 
ency. 

The armistice agreement had provided that the undertaking of Germany 
with respect to reparation was not to affect the right of the Allies and the 
United States to put forward any future claims or demands which they 
might see fit to put forward against Germany. Accordingly, not only did 

















105 


the Treaty of Versailles provide for reparation, but in Sections III, IV, and 
V of Part X specific provisions relative to property, rights, interests, and 
contracts were set forth, and with respect to debts no distinction whatever 
was made between pre-war debts and debts accruing during the period of 
the belligerency of the state of the creditor. This was only natural since 
the rights of creditors arose not under the Treaty of Versailles but existed 
aside and apart from that treaty. Furthermore, there were German as 
well as other creditors, the individual rights of none of whom, since they 
were vested rights, could be impaired by any act on the part of their respec- 
tive states. 

There may be some force to the argument that a defeated state would 
not assume the obligation to make reparation for war losses except under 
the threat of the continuance of war, but certainly no question of duress can 
arise with respect to the provisions in a treaty of peace imposing mutual ob- 
ligations and conferring mutual rights upon the parties whereby a common 
advantage is assured to them all and to their respective nationals. 

Failing to terminate the existing state of war between the United States 
and Germany by ratifying the Treaty of Versailles, nevertheless on July 2, 
1921, Congress by Joint Resolution declared the war to be at an end, Section 
2 of the said resolution being as follows: 


Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the state of war declared 
to exist between the Imperial German Government and the United 
States of America by the joint resolution of Congress approved April 6, 
1917, is hereby declared at an end. 

Sec. 2. That in making this declaration, and as a part of it, there 
are expressly reserved to the United States of America and its nationals 

"any and all rights, privileges, indemnities, reparations, or advantages, 
together with the right to enforce the same, to which it or they have be- 
come entitled under the terms of the Armistice signed November 11, 
1918, or any extensions or modifications thereof; or which were acquired 
by or are in the possession of the United States of America by reason of 
its participation in the war or to which its nationals have thereby be- 
come rightfully entitled; or which, under the Treaty of Versailles, have 
been stipulated for its or their benefit; or to which it is entitled as one of 
the principal allied and associated powers; or to which it is entitled by 
virtue of any Act or Acts of Congress; or otherwise. 


Thus, it is seen that the undertaking of Germany as expressed in the 
Treaty of Berlin, or the Treaty of August 25, 1921, was not even in consider- 
ation of the termination of a state of war which had already been declared by 
Congress to be at an end, and cannot, therefore, with reason be said to have 
been an enforced undertaking. 

No. The Treaty of Berlin was not forced upon Germany. The dip- 
lomatic history of that treaty shows that it was sought by Germany. But 
while it was not forced upon Germany, it must be enforced against her since 
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she has already derived the benefits in consideration of which she voluntarily 
undertook to make reparation to the United States and its nationals. 

In conclusion I make bold to suggest that a duty devolves upon the 
American Bar to see that Congress is not misled by any specious pleas on 
the part of those who would release Germany from the voluntary and most 
reasonable obligation which she has assumed. 


The PresipENT. The discussion of the papers which have been pre- 
sented this evening will proceed in the meeting of the Society tomorrow 
morning, which will be at half-past nine in this place. 

Adjournment at 10: 30 o’clock p. m. 

















FOURTH SESSION 
Saturday, April 28, 1923, at 9:30 o’clock A. M. 


The session convened in the New Willard Hotel. 

Hon. Oscar 8. Straus, a vice-president of the Society, presided. 

The CHarrMAN. A committee is to be appointed to make nominations 
for the officers of the Society for the coming year, and I will appoint to that 
committee Messrs. Kuhn, Stowell, Brown, Dennis and Stockton. I will be 
very glad if the committee will go to work and make these nominations. 

If I might be permitted to make a suggestion to the committee— 
although I might say they are free and untrammeled in making their selec- 
tions as they choose—it is that as many young men as possible be selected. 

A meeting of the Executive Council will be held immediately after the 
adjournment of the Society this morning. 

Discussions are now in order on the papers that were read last night. 

Mr. Houtis R. BarLey inquired as to the date of the termination of the 
war between the United States and Germany. 

Mr. EvGeEne P. Carver replied that the proclamation of the President 
was made on November 14 to take effect as of July 1 preceding and that the 
resolution of Congress referred especially to the proclamation. The question 
as to when peace was finally restored he understood to be a matter still in 
litigation in a number of cases, none of which has yet reached the Supreme 
Court of the United States. 

Mr. Witu1am H. BuiyMyer expressed the opinion that it was not 
expedient for the United States to join the Permanent Court of International 
Justice and he thought that the system of international arbitration should 
be continued. 

Mr. Freperic R. Coupert thought that the United States should not 
continue to hold aloof from joining such an urgently necessary international 
tribunal as the Permanent Court of International Justice. 

Professor Puitip M. Brown stated that the Court has defects, 
among them the very unsatisfactory provision for compulsory jurisdiction, 
but they are defects which, he said, can be remedied, and he preferred to 
meet objections to the Court by proposing to join it, in order to have a voice 
in its affairs and help to perfect it. 

Professor ELteRy C. STOWELL thought that if we go into a court the 
majority of whose members have legal concepts and ideals differing from 
our own, it may be difficult to secure the acceptance of the decision by the 
people of this country. 
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Mr. Covupert then offered the following resolution, which was seconded 

by Prof. Brown: 
Resolved, That the American Society of International Law hereby 
endorses and approves the plan of the President of the United States 


for the entrance of the United States into the Permanent Court of 
International Justice. 


Miss Hore K. TuHompson proposed the following addition as an 
amendment to the resolution: ‘‘as soon as there is a code of law, agreed 
to and acknowledged by the nations, which will govern the Court in pro- 
mulgating its decisions.” 

Mr. Jackson H. Ratston stated that while he was entirely in favor 
of the sentiment back of the resolution, the question of the United States 
joining the Court is a political one, and never in the history of the Society 
had it undertaken to take sides in political questions. He thought that the 
adoption of the resolution would place the Society upon dangerous ground 
by setting a precedent for action by it upon political questions. He there- 
fore made a point of order against the resolution. 

The CHarrMAN read Article VII of the Constitution of the Society, 
which provides that ‘‘all resolutions which shall be offered at any meeting 
of the Society shall, in the discretion of the presiding officer, or on the de- 
mand of three members, be referred to the proper committee or to the Coun- 
cil, and no vote shall be taken until a report shall have been made thereon.”’ 

The CHAIRMAN sustained the point of order against taking a vote on 
the resolution before its reference to the Executive Council, pursuant to the 
provision of the Constitution read by him. 

Mr. Bai.ey thought that the Society should devise a way of expressing 
its collective opinion in support of the work of its President, who has devoted 
so much of his life to the establishment of a world court. 

The CHAIRMAN replied that it has been the purpose of the Society, with 
its membership of over a thousand, to serve as a forum of discussion on 
international questions without passing resolutions on matters about which 
there may be differences of opinion among the members. It would be 
hardly fair, he said, to take definite sides upon important questions without 
consulting the wishes of the entire membership. In drafting the Constitu- 
tion it was intended to leave questions brought up at the meetings to the 
judgment of the Council, which was assumed to be more familiar with the 
sentiment of the entire membership than individual members at a com- 
paratively small meeting. The Society, the CHAIRMAN stated, was not 
disinclined to take action, but it is necessary to safeguard against splitting 
it asunder by taking hasty action on resolutions offered at the meetings 
without previous notice to the membership at large. 

Messrs. WiLL1AM L. Ransom, R. A. Brown, and GrorGeE GRAFTON 
Witson spoke in favor of affirmative action by the Society upon the resolu- 
tion, the last named quoting one of the objects of the Society as given in 

















109 


the Constitution in Article Il: ‘‘to promote the establishment of interna- 
tional relations on the basis of law and justice.” 

Mr. Mitton Farrcuitp, Mrs. Mary H. Stone, and several other 
members opposed the adoption of the resolution. 

Messrs. STANLEY K. HoRNBECK, EUGENE P. CARVER, and several other 
members, favored the reference of the resolution to the Executive Council in 
accordance with the suggestion of the Chairman and pursuant to the con- 
stitutional provision quoted by him. 

Dr. Harry Pratt Jupson thought it unwise for so small a number of 
the entire membership to pass a resolution on such an important subject, 
and he moved that the question be submitted to the full membership of the 
Society. 

Mr. CoupeErt then amended his resolution so as to provide only for 
the approval by the Society of the entrance of the United States into the 
Permanent Court of International Justice. 

Mr. JAMES Brown Scort seconded the motion of Mr. Judson and 
moved an additional amendment to request the Executive Council to make 
public the result of the vote. 

Several of the members objected to the consideration of these matters 
without first referring them to the Council. Others maintained that the 
Society has the right under the Constitution to prefer a request to the 
Council without first getting the Council’s report upon such a request. 

After considerable discussion along these lines, the various resolutions 
and motions were combined and adopted in the following form: 

Resolved, That the Executive Council be requested to ascertain the 
opinions of the members of the American Society of International Law 
as to the earliest practicable entrance of the United States into the 


present Permanent Court of International Justice at The Hague, and 
to make a public statement as to such opinions. 


BUSINESS MEETING 


The CuHarRMAN then called for the report of the Committee on Nomi- 
nations. The report was submitted by Admiral CHAar.LEs H. StockTon as 
follows: 

Honorary President: Honorable Warren G. Harding. 

President: Honorable Elihu Root. 

Vice Presidents: Messrs. Chandler P. Anderson, Simeon E. Baldwin, 
William R. Day, J. M. Dickinson, George Gray, Charles Noble Gregory, 
David J. Hill, Charles E. Hughes, Robert Lansing, Henry Cabot Lodge, 
W. W. Morrow, John B. Moore, scar S. Straus, George Sutherland, Wil- 
liam H. Taft, Everett P. Wheeler, George G. Wilson, and Theodore S. 
Woolsey. 

Members of the Executive Council to serve until 1926: Edwin D. Dickin- 
son, Edward C. Eliot, William I. Hull, Howard Thayer Kingsbury, Fenton 
R. McCreery, William L. Rodgers, Kathryn Sellers, Thomas Raeburn White. 
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No other nominations were made and, upon motion duly made and 
seconded, the Secretary was directed to cast a single ballot for the officers 
nominated. 

The Secretary reported that the ballot was cast and’ the nominees 
reported by the Committee on Nominations were declared duly elected. 

Professor GEoRGE G. WiLson then called attention to the English and 
French translations of the Treaty Series of the League of Nations, and stated 
that the League is contemplating discontinuing the translations because of 
the lack of funds. He further stated that donors had been found for a 
number of subscriptions to the Treaty Series which will enable the League 
to continue publishing the translations and that the donors of the fund re- 
quest the American Society of International Law to distribute the copies 
subscribed for. He offered the following resolution which was duly seconded: 


Resolved, That, in view of the usefulness to American lawyers and 
publicists of the Treaty Series of the League of Nations Official Journal 
now published in Geneva, and the importance of having the texts of 
all treaties thus made readily accessible, the Council is authorized to 
receive any funds that may be given to the Society and to expend such 
funds for subscriptions to the Treaty Series for distribution to an ap- 
proved list of institutions or individuals in order that the present plan 
of publication may be continued. 


Without objection, the resolution was referred to the Executive Council. 

Mr. Jacxson H. Ratston, on behalf of the Committee on the Selection 
of Honorary Members, recommended that the Society elect to honorary 
membership Baron Albéric Rolin, of Brussels, Belgium. Mr. Ratston 
read the following biography of Baron Rolin: 


Born at Mariakerke near Ghent on July 16, 1843. Lawyer. 

Elected Secretary and associate member of Institute of Inter- 
national Law on August 31, 1874, after having assisted in its organiza- 
tion as Assistant Secretary. He has been President of the Institute 
and is now its Secretary-General. 

Professor of criminal law and procedure and international law in 
University of Ghent, and now professor emeritus in that university. 

He is now a judge on the German-Belgian Mixed Arbitral Tribunal, 
Hungarian-Belgian Mixed Arbitral Tribunal and Austrian-Belgian 
Mixed Arbitral Tribunal. 

Collaborator on the Revue de droit international et de législation 
compareée. 

Elected member of the Académie royale des sciences, des lettres et 
des beaux-arts de Belgique on December 2, 1907 (Section des Sciences 
morales et politiques). 

Author of: * 

Le droit moderne de la guerre. Les principes, les conventions, etc. 
1920-1921. 3v. 

Tableau général de l’organisation des travaux et du personnel de 
lV Institut de droit international. 1919. 

Translated into French Field’s “‘ Project of a Code of International 
Law,” 1881. 
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A vote was taken upon the recommendation of the Committee on the 
Selection of Honorary Members, and Baron Albéric Rolin was unanimously 
elected an Honorary Member of the Society. 

The CHAIRMAN. I would like to remind the members of the Executive 
Council that immediately after the adjournment of this meeting there will 
be a meeting of the Executive Council. 

Mr. JAMES Brown Scott. Mr. Chairman, I have asked the permission 
of the chairman to say a word, in order that I might be permitted on this 
occasion to express what I think is the general sentiment of the members in 
the success of the meeting which has just been held. 

It is many years ago since the Society was started. The leader is 
occupying the chair today. Year after year we have had admirable meet- 
ings which have differed each from the others. During the war we were 
unable to have a meeting without having jarring sentiments expressed. 
The Society’s meetings have met with general approval. During the past 
two years we have been doing our best to get started again. All the societies 
of international law created before the war slumbered during the war, and 
have had difficulty in getting started again. The Institute of International 
Law is not yet under way. It celebrates its fiftieth anniversary at Brussels 
this year, and hopes then to renew its work. The program of this society is 
to have it launched again to begin a new series which we hope will not be 
interrupted again by another war. 

The very large attendance that we had on both evenings and the con- 
siderable attendance which we had in the mornings leads us to believe that 
we have passed the danger point and it is very appropriate that we should 
begin a survey of international law such as Mr. Fenwick has proposed. 

May I ask you all as you leave to go to your different homes to inform 
your friends that it is not a moribund institution, that it has started on its 
second lap, and to try through your personal persuasion to get one or two 
others to join us. 

On behalf of the officers, we thank you all for coming; and in spite of 
differences of opinion, the Society will continue its work. 

The CHarrMAN. I am afraid that Mr. Scott left you under the impres- 
sion that we are going backward. We now have eleven hundred members, 
more than we have ever had before, and more than seven hundred subscribers 
to the quarterly journal. But we want more members. We could well use 
the membership dues of at least five hundred additional members for our 
JOURNAL and other things. If any members know of any one interested in 
the work or whom you think can be pursuaded to become a member, we 
hope that you will send in his name. 

If there is no other business before the Society, we will stand adjourned 
until the dinner tonight. 

Adjourned at 11:40 a. m. 
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The ToasTMasTeR (Mr. Frederic R. Coudert). Mr. President, ladies 
and gentlemen: A certain very respectable personage and historian, one 
Polibius by name, who, if he were now living, would not only be a member 
of this Society, but would be an even older and more experienced man than 
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Dr. James Brown Scott, and perhaps many other members of this organiza- 
tion, remarked that every society passed through three stages—despotism, 
oligarchy, democracy—and then resolved itself back to despotism, benevo- 
lent or otherwise. We live in a so-called democracy, but there are certain 
survivals, rudimentary perhaps in form, of despotism, and one of them is 
the office of the toastmaster. Shorn of some of its prerogatives, it is true, 
because he is no longer a magister bibendi, but still he has certain privileges, 
and those he means to exercise. Nobody may answer him, nobody may 
differ from him, nobody may heckle him, nobody may force him to talk 
longer than he desires. He may call upon whomever he will, without re- 
gard to their wishes; and he will close the sessions when he thinks that 
official Washington should go to bed in order to be ready for church in the 
morning, and golf in the afternoon! I file this in the nature of a caveat, so 
you may not resent the intrusion of a New York attorney under those 
circumstances. He is only following a hallowed custom in the carrying out 
of those ancient privileges, the perquisites of his office. 

We are here for rest, recreation, and perhaps recapitulation. The 
members of this Society have spent hours and days and worked most 
assiduously in the preparation for and carrying out of the splendid program 
of our recent sessions. It is therefore proper that they should devote them- 
selves to recreation and to forgetting some of the corrugating world cares 
that have hung upon their devoted shoulders during so many troubled hours 
of acrid debate! It is for that reason that they must be entrusted for the 
moment to the care of a benevolent despotism in the shape of the toast- 
master, that may in the most resolute way, under the stimulating influence 
of last night’s program, an intermingling of the inquinating influence of salt- 
water and rum, proceed now to afford relaxation to our membership! It 
was a tremendous night of debate, you will recall, and we were electrified and 
almost electrocuted by the eminent professor who began by avowing his 
sympathy with the rum-runners and yet informed us that the dignity of the 
nation required that the freedom of the seas should be for the nonce for- 
gotten, and that these adventurous gentlemen should be brought to terms 
by the Navy of the United States. How far the Admirals there present 
concurred in that view I do not know, but I have my suspicions that that 
did not meet wholly with their approval, for reasons which they did not see 
fit to divulge. It was a tragic moment in the history of the Society. It 
seemed that the three-mile rule was about to disappear from what we had 
supposed to be the jurisprudence of the nations and that those purveyors of 
exhilaration were to be meted out terrible punishment. Many of us seemed 
to feel in regard to them as Henry George did towards the smugglers—‘‘ the 
first free traders,—God bless them!’’—I once heard him say. And I notice 
that many of our colleagues in the room rather felt that they were the only 
people that had brought us any good tidings from Europe since the days of 
the Great War. 
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However, grea’ consolation was brought to us by a former Solicitor of 
the State Department, who explained to us that the three-mile rule was still 
in force and he made his presentation so clear, and the circumstances sur- 
rounding the whole subject were so attended with such possibilities, that I 
think we were reminded of the statement of Robespierre when he said of the 
Deity that ‘if he did not exist, the safety of the Society required that he 
should be invented.”’ I think we agreed more or less that if the three-mile 
limit did not exist internationally, or had not existed, it ought to have been 
invented to serve the purposes of the occasion! And thus a critical moment 
in the history of the Society was safely passed over, and we traversed the 
waters of controversial discord, and entered the smooth bays and inland 
lakes, by which I mean we passed along to the discussions of international 
law in its more placid aspects. 

Now it is always necessary for this Society annually to discover the 
foundations of international law. I do not know what would happen if they 
were really ever discovered! I fear though that it might lend itself to some 
terrific catastrophe eventuating in the dissolution of the Society. But I do 
not think for a moment that we need have the slightest fear, for no two of 
our members have ever agreed, first, that there were any foundations, 
second, that if there were any foundations it would be possible to ascertain 
what they were, or, third, as to the method of ascertaining them in any 
event, or, fourth, as to the sources of the method for ascertaining them. So 
that we still remain in that delightful uncertainty as to the foundations on 
which we rest that we have enjoyed for generations. 

We rest, however, content, because this Society has before it a very 
brilliant future, and as this matter can be brought up from year to year, and 
as we meet from year to year, there is indefinite opportunity for every 
member of the organization, including the toastmaster, to express himself at 
least once a year. 

Having disposed of the foundations of international law, and having 
concluded that it was something, though we were not certain whether it was 
psychologic, biologic, or other logic—mostly illogic I think—we then called 
upon two of the most eminent citizens of this republic, our learned and 
honored President, whom everybody feels the lack of here tonight, and our 
great Secretary of State, to persuade us if they possibly could that a 
Permanent Court of International Justice would be a good thing for the 
United States to enter into. And having a proposition so difficult to prove, 
so extraordinary and novel, so little discussed at past meetings of the 
Society, I think it may be said that they acquitted themselves reasonably 
well, and that there was a good deal to be said for their point of view. How 
convincing it was to others I do not myself know, but I confess as I heard 
the argument roll on, I was reminded of the good and excellent Christian 
gentleman who stopped at a bookshop and picked up a philosophic work 
purporting to prove the existence of God. He looked at it, read the title, 
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dropped it and said “as though anybody could ever have doubted it, if some 
fool hadn’t written a book to prove it!” 

Thus we passed on from the Permanent Court of International Justice 
to a discussion of other matters. We feel that we have performed a 
very great and splendid amount of work and so the session comes to a 
happy conclusion. 

Now how is it—I have often wondered—that when so many excellent 
ladies and gentlemen are gathered together to secure the future of the world 
by discovering, catching, and codifying international law, creating great 
permanent tribunals, to which all controversies may be sent and settled,— 
how is it that there still seems to be something wrong with the world? 
Well, I cannot help believing, although I am not a theologian, that the 
difficulty is that we have overlooked or forgotten, in the march of events, 
our ancient theology. I am inclined to believe that the doctrine of original 
sin is too lightly passed over; that we have lived in a kind of complacent 
Rousseauism, and believed so fully in the tractability of human nature, that 
we cannot understand why our work should not be over once forever and for 
all, with our learned and interesting debates; and yet it is not so, and the 
state of the nations is full of unrest and of trouble. We would like to help 
them if we could. There must be something fundamentally wrong. How 
far it is due to original sin it is not for me to say, but even if we treat it from 
the standpoint of evolution, the result is precisely the same. 

My learned friend Professor Henry Fairfield Osborn, the great biologist, 
recounted to us the other day that he had made a wonderful discovery, and 
putting his hand in his pocket he took out what appeared to be the frag- 
ments of a very considerable tooth. Said he, “This has been found in the 
soil of a western State, and we biologists have reconstructed it, and it be- 
longed to a gentleman who preceded Homo Sapiens and who lived in that 
State about twenty-five thousand years ago.” You know the biologists 
have a fashion, if you give them a piece of tooth, they will give you a 
photograph of the person to whom it belonged! They seem to be constantly 
trenching on the functions both of the dentists and of the photographers, 
and to combine the duties of the two. And so Professor Osborn proceeded 
to give us a full picture of this early gentleman’s life, and we found that in it 
there was a complete absence of all law, national, international, or other- 
wise, and therefore we concluded that he must have been a fairly good 
exponent of original sin. Some one then intimated that, coming from the 
great State of Nebraska, the original owner of the tooth was perhaps an 
ancestor of the honorable William Jennings Bryan, but as to that there 
appears little positive data other than the generalizations which I have 
given you. But in any event, it indicates that we have made some progress 
from that early condition, and that whether we approach the matter from 
the standpoint of pure theology, or from the standpoint of evolution, the 
world is forging ahead, although it may seem somewhat slowly. 
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Now, gentlemen, I cannot help but feel that the class who are repre- 
sented in this organization, lawyers, thinkers, men interested in the affairs 
of the world, can do much. I am perfectly well aware of the fact that there 
is, alas, and prevalent in the world now, a rather pessimistic philosophy, 
sometimes characterized under the head of economic determinism. We are 
told on all hands that the fate of nations depends on great laws over which 
men have no control, that the fall of Rome was brought about by the 
exhaustion of the soil, one of those inevitable matters that neither Polibius 
nor Caesar nor Cicero nor Augustus could, by statesmanship or philosophy, 
have in any event retarded or delayed. This is indeed a sad philosophy, and 
leaves little hope for international law. On the other hand, it is pleasant to 
find that in the domain of philosophy, history and biology there are differ- 
ences almost as great and as marked as among the lawyer class. It is one 
of the things that cheers me up, and reconciles me to being a mere attorney. 
Only the other day the great English historian, the expert on the Roman 
Empire, Dr. Bury, in a monumental work, informed us that the fall of the 
Roman Empire was not due to any such causes, but to the unfortunate 
coincidence that three or four of the greatest nincompoops that were ever 
known to history, succeeded each other as emperors at a critical time, and 
but for that juxtaposition of events, the Roman Empire might still be in 
existence. And so it is that there remains hope that there is something to 
be done by human effort. 

I am a believer, perhaps temperamentally, that it is worth while trying 
to do things, that the individual counts for much, and that in the end it is 
the thought-power even of a few individuals throughout the world that 
sends humanity upward temporarily, and in the end permanently, on to a 
somewhat higher plane, and further away from the gentleman of the tooth 
in Nebraska twenty-five thousand years ago. 

And I believe that in this country men of our profession—for we are 
mainly lawyers or teachers of law—have a peculiar opportunity. This 
country has always been a government of lawyers,—I won’t say for lawyers, 
because most of us have derived very little from the Government,—but it 
has been largely a government by the lawyer class, because when we 
separated from Great Britain, they were the only class having knowledge 
of the working of the institutions of the country. You know Britain had 
an aristocratic class, rich, dignified and powerful, which through generations 
had directed the fortunes of the state. But in a new country with social 
equality the government naturally fell into the hands of the class who 
understood the law, because there was no sovereign but the law, and it was 
necessary that those who had been its ministers and exponents should 
assume a position of leadership. I think the history of the country—wise 
men like Dr. Scott who know that history so much better than I—will I 
think bear me out and will show you that the réle that the lawyer plays has 
, been large and predominant. 
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Many of our presidents, most of our secretaries of state and of our high 
functionaries, have been lawyers; and today it seems to me that the necessity 
is greater than it ever was. If the lawyer class cannot find some solution, 
to save the people of this country from those methods which have resulted 
in such distress among many nations, then they had better resign and go 
into the military and naval professions, or drop into “mere business.”’ It 
does seem to me that they have something—if I may use the word without 
affectation—in the nature of a mission. As William James, the philoso- 
pher, well said, “You must have a moral equivalent for war or you cannot 
abolish war.” War brings out splendid qualities,—abnegation, unselfish- 
ness, loyalty, that cannot be overlooked. On the other hand, it is horrible, 
destructive and wasteful beyond the power of words to picture. 

What possible equivalent can be found for the higher qualities developed 
by strife. It seems to me it could be found in a high enthusiasm for better- 
ment, but in an enthusiasm which will not fritter itself away in fine phrases, 
which will not exhaust itself in a rhetorical vacuum, but which will have 
definite and defined objects, and those definite and defined objects the 
amelioration of laws as an instrument of human betterment, the creation of 
great organizations for the settlement of disputes, so that when dispute arises 
before national passion has run riot, and men talk of national honor and 
national safety, some method may be found of terminating those disputes. 

I myself heard at the Behring Sea Arbitration, away back in the year 
1893, as a young junior with my father who was counsel in that case, I heard 
one of the counsel say that if he had been Secretary of State at the time, 
there would have been no arbitration, that he looked upon the matter as one 
of national honor and of such importance that he would have insisted on the 
seizure of British ships on the high seas. And yet who thinks of the fur 
seal today? All sorts of substitutes have taken its place, and I know of no 
lady who is particularly worried because she cannot readily get a seal coat. 
Although the controversy seems now absurd, yet it might have brought into 
a death grapple the great nations of the English-speaking world. 

Now it seems to me that the cause of international law is more than 
settling classifications or printing learned disquisitions, that it is a great 
powerful moral cause behind which the forces of the nation must be mustered 
if any great and beneficent result is to be reached. 

I thank you for your attention. 

We are so fortunate in this Society as to be able to promote the good re- 
lations between nations, because we have as our guests, our honored friends 
the ambassadors and representatives from the great sister nations over the 
sea. One of the gratifying things in the rather dark years we have passed 
through since the war, in the hours of discouragement, in the conflicts and 
chaos of Europe, is the ever-growing solidarity of this nation with the people 
south of us. America, in a large and generous sense, is becoming a world 
common to us all, with the English-speaking people over the border and grow- 
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ingly closer relations with the great Spanish civilization south of us, there 
is a growth of understanding of the value of real peace and understanding 
means sympathy and appreciation, and sympathy and appreciation mean 
friendship and amity, the only real foundations for peace. We are fortunate 
in having as the exponent of one of those great countries a friend whom we 
all know and honor. I often think what a vast amount of good an ambas- 
sador of tact, of fine feeling, of ability, in this great center of one hundred and 
ten million people, can bring about; and therefore at this moment, when the 
Fifth Pan-American Conference, that splendid machinery for unification of 
American thought, civilization and law, is now in operation at San Diego, in 
Chile, it is peculiarly pleasing to me, on your behalf, to welcome His Excel- 
lency, the Ambassador of Chile, who will say a few words to us. 


Appress By His ExceELLENcyY SENoR Don BELTRAN MATHIEU 
Ambassador of Chile 


Mr. Toastmaster, ladies and gentlemen: When my distinguished 
friend, Dr. James Brown Scott, invited me to be present tonight he ex- 
pressed the wish that I should say a few words to you. Dr. Scott’s wish is 
my command, and I obey with particular pleasure since the opportunity is 
also presented to place on record our gratitude for the great work of Pan- 
Americanism carried on under the auspices and direction of such eminent 
and sanely inspired men as those who comprise the executive body of the 
Carnegie Peace Foundation. 

Of course, my friend who has so light-heartedly launched me upon this 
adventure could not have imagined that I would come before you to un- 
burden myself of weighty thoughts or to venture, also light-heartedly, upon 
a dissertation on the present and future problems of universal politics in 
the tremendous presence of the masters of that science. That would, 
indeed, be beyond my powers, because, frankly, when my gaze is drawn 
towards old-world politics my horizons become confused, I become so com- 
pletely disoriented that sometimes I think I am seeing the sun rise in the 
West. 

After all, that delusion should not be so very strange, for it is in the 
West, in this very America, that I am convinced I shall see the aurora of 
regeneration rise and shine upon that old world now lying crushed by the 
devastations which a great Spanish novelist has so properly characterized 
as apocalyptic. 

In this America peace has sought refuge, and from America must 
emanate the elements of moral and material reconstruction which may yet 
save civilization. This means arduous labor and no less arduous and 
delicate responsibilities that call forth from these young democracies as 
much civic courage, as much discipline and even as much inventive genius 
as was displayed over there in their frenzy of self-destruction. 
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A step towards that end was taken last winter a year ago at the 
Washington Conference—a step of signal importance, not so much for the 
ground covered as for the fact that it marked a course and pointed the 
way. The green table in the Hall of the Americas at the Pan American 
Union, at which the Shantung question was settled, has proven more 
efficacious in results than war, which would have decided it in a vastly 
different way. 

And its example and the clear vision of its possibilities have not fallen on 
fallow ground. I can say this with much satisfaction because of the two 
initiatives recently taken by my own Government: one putting an end to 
an old question that had long disturbed our relations with a sister republic, 
and the other convoking the Fifth Pan American Congress now in session at 
Santiago, to which was submitted the question of reducing military ex- 
penses. The Chilean-Peruvian question was virtually ended by the agree- 
ment, reached here in Washington, for its submission to the decision of 
President Harding, who accepted the delicate task solely to serve the cause 
of American peace. 

That fact is significant of the confidence which the American Republics 
repose in the United States Government, for, I will not attempt to conceal 
it, there existed in a not very remote past a certain anti-American sentiment 
that had become inflamed in some quarters to the point of conjuring up the 
bugbear of Yankee imperialism, and the Monroe Doctrine itself, which had 
served as a policy of insurance for the new republics during their emancipa- 
tion—thanks to its numerous commentators and irresponsible interpreters— 
became so obscure in meaning and distorted in form that instead of being a 
principle of national preservation, as it was in the mind of its author and as 
conceived out of the circumstances that made it necessary, was converted 
into a declaration of hegemony and guardianship over all the free nations 
on the American continent. This distortion, having been exploited by 
foreign interests, fomented by patriotic but misinformed writers, aggravated 
by minor incidents, carelessly explained or but little understood, it was only 
natural that it should produce an impression upon a proud people, jealous 
of their independence, and eventually create a feeling of mistrust which the 
weak always experience in the presence of the strong and which predisposes 
them to blind resistance. 

But, meanwhile, men have spoken and a cloudless confidence has been 
reborn among us, as shown by the fact I have just mentioned and by the 
powerful current of interests which, thanks to it, is developing. President 
Wilson has spoken with that accent of profound conviction and apostolic 
unction which characterizes his addresses. President Harding has spoken 
and shown himself to be a frank exponent of a policy of disinterestedness 
and generous and free cooperation. Secretaries of State Root, Colby and 
Hughes have gone into South America speaking authoritatively for the 
United States: Mr. Root, in his unforgettable visit of 1906, which left 
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such a profound and grateful impression and which marked the point of 
departure of this tranquilizing reaction of which I have spoken; Mr. Colby 
went amongst us with that eloquence so elegant, facile and attractive that 
is so peculiarly his own; and Mr. Hughes in his recent visit to Rio de Janeiro 
with the still fresh memory of the service which he rendered to two sister 
republics and which for obvious reasons I refrain from characterizing in his 
presence. But I can at least permit myself to quote from his great speech 
at the Brazilian capital on the occasion of the dedication of the centennial 
monument, words which all America received with applause and which I 
feel we should repeat on all occasions. Mr. Hughes said: 


We shall also be glad to have this monument associated in the 
thought of our friends with a true appraisement of our North American 
ideals and aspirations. You, my fellow countrymen of the United 
States, know full well how sincerely we desire the independence, the 
unimpaired sovereignty and political integrity, and the constantly in- 
creasing prosperity of the peoples of Latin America. We have our 
domestic problems incident to the expanding life of a free people, but 
there is no imperialistic sentiment among us to cast even a shadow 
across the pathway of our progress. We covet no territory; we seek 
no conquest; the liberty we cherish for ourselves we desire for others; 
and we assert no rights for ourselves that we do not accord to others. 
We sincerely desire to see throughout this hemisphere an abiding peace, 
the reign of justice and the diffusion of the blessings of a beneficent 
cooperation. It is this desire which forms the basis of the Pan American 
sentiment. 


That, I say, is the language of a statesman; that is the policy of a 
powerful nation that concerns itself more with making itself loved for its 
justice than feared for its power. 

Where, then, is the bugbear of Yankee imperialism and the Sibylline 
oracles of the Monroe Doctrine? 

Thank God our republics can live secure in that regard and take 
their part, to the full measure of their powers, in the rational, human and 
generous policy of cooperation. 


Tue Toastmaster. I think we all owe to His Excellency, the Chilean 
Ambassador, a debt of gratitude for having so clearly distinguished between 
that Monroeism which is a protection to the honor and dignity of the whole 
continent, and the pseudo-Monroeism which may lead to indefinite difft- 
culties and troubles. The distinction could not have been more clearly 
stated, and we are grateful to you, Mr. Ambassador. 

And now I come to one other aspect of the international situation, which 
is cheering, pleasing and uplifting, and which takes our minds away from the 
somewhat dark consequences still remaining of the Great War, and that is the 
present relations so recently emphasized here in Washington between our- 
selves and our great sister nation over the Pacific Ocean. I think that it’s 
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one of the pleasantest events in history that two great people, honorable, 
high-minded, educated, enterprising and industrial; though sprung from 
such different conditions and of such different civilizations, should have been 
able so admirably to adjust definitely by treaty their differences, to have 
provided for the possibility for future differences and their settlement, and 
to have created that which is so much more important than anything else, 
the kindly international feeling which is the foundation of international law. 

I remember reading that when Louis XVIII, after the downfall of 
Napoleon, returned to France, a council was held in Brussels to decide what 
spontaneous expression should emanate from the King when he crossed the 
French frontier, and after long debate with his councillors he finally decided, 
probably at the instigation of that most extraordinary personality, Talley- 
rand, that the King should look about him and exclaim, ‘‘ Nothing is changed 
in France, only one Frenchman more!’’ And so, when our delightful friend, 
the Japanese Ambassador, returned again to Washington, we could only say, 
“Nothing is changed, only one Washingtonian more! Welcome home, Mr. 
Ambassador.” The Society of International Law is delighted to welcome 
you and to hear you. 


AppreEss BY His ExceLuency Mr. Masanao HANIHARA 
Japanese Ambassador 


Mr. President and gentlemen: To rise in the presence of such eminent 
lawyers and statesmen, and to speak to an audience on a subject about which 
it is infinitely better informed than is the speaker, is a task which demands 
either courage or impudence that knows no bounds. 

But failing in both qualities I shall make no such attempt. What I 
want to say is, that I feel highly honored to be the guest of my old friends 
of the American Society of International Law. Not for a moment do I 
think I deserve it, but I simply could not resist the temptation offered by 
an opportunity to renew a delightful acquaintance with many whom I 
learned to love and to respect in former years, and from whom I know I 
can always draw the material for wholesome reflection and stimulating 
thought. I should be willing to commit even the crime of speaking a word 
or two rather than miss this occasion. 

Your distinguished President was right sixteen years ago when he said 
in the first number of the Society’s Journal that ‘the increase of popular 
control over national conduct . . . makesit constantly more important 
that the great body of the people in each country should have a just con- 
ception of their international rights and duties.”” That increase of popular 
control has been more evident ever since and will no doubt continue to 
grow. He further said that ‘‘the true basis of peace among men is to be 
found in a just and considerate spirit, among the people who rule our 
modern democracies, in their regard for the rights of other countries, and in 
their desire to be fair and kindly in the treatment of subjects which give 











123 


rise to international controversies.” I believe that the members of the 
Society have a right to gratification with what has already been achieved in 
promoting that “just conception” and ‘‘considerate spirit,’ and to a lively 
hope that their continued efforts may be rewarded with still greater achieve- 
ment. It is, indeed, through just such enlightened and impartial influences 
as those you are exerting that the people in many countries are acquiring the 
wholesome habit of thinking internationally, and in a spirit of mutual esteem 
and toleration. 

Prejudice—individual or national—is as human as it is universal. But 
unless it can be properly controlled or removed by education, justice can 
never be secured among men. 

Itakura Shigemune, one of the greatest of the judges during the Toku- 
gawa régime of 250 years, made it a rule to hear all cases from behind screens. 
His reason was that he was not sure that he could accomplish his purpose of 
perfectly impartial justice if he submitted to the effect—even though it 
might be unconscious—upon him of the looks or the personalities of the 
parties to the case. Dangerous as this human prejudice is, there is an 
opposed element in human nature which can be called upon to combat that 
dangerous force. But this other trait seems to become evident only after 
association and understanding among men. 

You may allow me to tell you a story. 

In California, where I spent two of my best years, the popular feeling 
can hardly be described as over-friendly to Japanese. But some of us, who 
were spared the full strength of this antipathy, used to get together with 
American friends, chiefly the labor leaders and the champions of the so-called 
anti-Japanese movement of the time, in order to know each other better. 
At such a meeting a Japanese said to one of his American confréres: ‘‘ Now 
we seem to be getting on very nicely together. Do you still think you dislike 
Japs?” ‘Well,’ the American boss grunted in reply, “I guess I would 
never like Japs. But I tell you, the more I see of you Japs, the less you look 
like Japs.” And it seems to me that there is a good deal of human truth 
in this somewhat caustic, but perfectly good-natured, answer. 

After all, is it not true that in the development of this human instinct 
of wanting to be friendly and fair is to be found the real basis of peace, for 
the preservation of which law is mostly made and administered? 

The world ought to be thankful that there is such a Society as this, 
which by ‘discussion—not disinterested, for it is surely interested in obtain- 
ing justice on earth, but fair and impartial—of all the principles and facts 
that are worthy of notice in the field of international relations, is steadily 
working with all its great power and influence in the direction of better 
human intercourse. 


The Toastmaster. We can well understand, after hearing both of 
their Excellencies, what an advantage it is to Ambassadors to have partaken 
for years of the privileges of our membership; and I am rather inclined to 
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. believe that we should put for our next year’s discussion the question as to 
whether or not there should be an international understanding in some form 
which would not conflict with the League of Nations or the Permanent 
Court of International Justice by which it should be urged that no Ambas- 
sador should be appointed to Washington who has not spent at least three 
years as a member of the American Society of International Law! I throw 
out the project for your consideration, and it might perhaps be advisable to 
take a referendum on it; but I think it would be easier to pass it by unani- 
mous vote next year! 

Probably very few of you know, because probably most of you are 
almost, if not quite, as provincial as I was until a few years ago, when I 
discovered to my profound astonishment, that there was another ‘‘ Wash- 
ington” than this ‘‘ Washington,” and that from the standpoint of natural 
beauty, and from some other standpoints, it made this ‘‘ Washington”’ look 
like thirty, if not like two, cents. That “Washington” is the great State 
of Washington, a great empire of the Northwest, adjoining the Pacific Ocean, 
about which most of us know very little. And we are fortunate that at this 
table we have among our membership here a young gentleman who was a 
judge in that great State while it was still a territory of the United States, 
showing what extraordinary things have happened and are continuing to 
happen in our times. And therefore I am going to call on my friend, Judge 
Burke, former judge of the territory, now the State, of Washington, to give us 
some of his views. 


Appress BY Hon. Tuomas BURKE 
Former Chief Justice of the Territory of Washington 


Mr. Toastmaster, ladies and gentlemen: I am here tonight as a last 
minute reluctant substitute to take the place of a distinguished man who is 
unavoidably absent. 

Being thus called, I will say a few words on the subject uppermost at 
this time in the minds of our people in the State of Washington, namely, the 
Permanent Court of International Justice. The early settlers of Washing- 
ton were mostly of New England stock and they naturally brought with 
them the habits, customs and ideals of their homeland. They were taught 
to believe that nations should find some way to settle their disputes without 
resort to war. The lectures of William Ellery Channing on peace and war 
had not yet lost their influence on that generation. Many of the settlers 
were educated men. They all had a fair knowledge of their country’s 
history and they knew from the lessons of the War of 1812 and the treaty 
made at its conclusion that war between nations can be avoided with safety 
and honor. The agreement between the two nations that neither country 
should ever build a fortification or maintain an army anywhere along the 
boundary line between the two countries or build or maintain ships of war 
upon the Great Lakes was the greatest and most practical step to prevent 
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future wars that up to that time had ever been taken—great in the example 
it set and in the consequences flowing from it. 

Was the treaty received with unanimous approval? By no means, 
neither in America nor in England. There were irreconcilables in America 
in those days, and there were critics of the treaty in England, and especially 
of the provision which looked to see a boundary line three thousand miles in 
length without an armed soldier, without a warship on its waters, without 
a fortification. The objectors on the American side said: ‘Our commis- 
sioners at Ghent were cajoled. The English commissioners set a trap, and 
into it the American representatives have fallen, with the result that our 
country is left defenseless the entire length of our northern border to one of 
the greatest military and naval powers in the world.” Englishmen were 
unsparing in their condemnation of this provision of the treaty, referring 
to it as ‘‘a beastly treaty!’ ‘‘ We are victims of a Yankée trick, and when 
we are engaged in some foreign war, or in some important enterprise, 
they’ll take advantage of our situation to capture Canada and annex it to 
the United States”. But fortunately for the peace of the world, there were 
wiser men on both sides, men of greater vision, men who could see what the 
cavilers did not see and could not understand, that the makers of the treaty 
had given to both nations a measure of protection and defense greater than 
armies, greater than navies, greater than fortifications could give, because 
it appealed to and evoked the invincible spirit of justice in cooperation with 
patriotic feeling; and so the treaty stands without the aid or need of soldier 
or warship or fortification as the most invincible boundary defense recorded 
in history. There it is and there it will remain forever as a lesson and a 
guide to all‘nations showing the way to international peace with justice. 

Our people followed with interest the deliberations of the two Hague 
conferences and the steadfast support given by our delegates to the Court 
of Arbitration and later to the proposal to establish a Permanent Court of 
International Justice. 

Next came the epoch-making Washington Conference. As the con- 
ference proceeded with its great work our people felt even a deeper interest 
in its deliberations because subjects coming closer home were up for deci- 
sion. We have come to consider China and Japan as neighbors, with the 
Pacific Ocean as a boundary between us,—but even with that broad bound- 
ary it is of vital importance to both of us that we should be good neighbors. 
Unhappily, causes of difference had arisen between us leading to criminations 
and recriminations. The hitherto good neighbors were becoming bad 
neighbors. Seeds of suspicion, distrust and prejudice were being widely 
scattered which, if unchecked, might lead to war. The Washington Con- 
ference was timely. And by its broad and far-seeing statesmanship, by 
its wisdom and patience in giving sympathetic hearing to both sides of 
every controversy, it came to such manifestly just and fair decisions that 
they were accepted by all parties without further question. 
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The effect upon the relations between our great neighbor, Japan, and 
ourselves has been most happy. Where, of late, suspicion, distrust, preju- 
dice and fear of war were gathering to a head, all of these have been elimi- 
nated and in their place have arisen confidence, mutual respect and the old 
time feeling of neighborly trust and good will. 

So our people by right of inheritance, by historical bent, and by their 
independent judgment will be found standing in line with those who favor 
the Permanent Court of International Justice. 


The Toastmaster. I should regret to be the instrumentality to bring 
this cordial evening to a close. As for me of course the thing has no terrors, 
because I come from a town where people are supposed seldom, if ever, to 
sleep at night. But at the same time I am a great believer in observing 
local usage and custom, as well as the law of nations, and at this table, where 
such a gathering of superlative intellect is found in such a small compass, 
there are two of the greatest masters of diplomatic usages, and I have con- 
sulted them both and they tell me that this is the proper time to exercise 
that terminal pressure which would result in resolving you all into your 
individual units. And therefore, having during three memorable days 
entertained ourselves, instructed our neighbors, and delighted the universe, 
we can now rest, and thank the Supreme Intelligence tomorrow that we have 
done so well. And now, subject to the wishes of my friend, Dr. James 
Brown Scott, who menacingly shakes a formidable manuscript in my face, I 
declare the meeting adjourned. 

Dr. JAMes Brown Scott. Before you do so, allow me to read a letter 
from the President of the United States. 

The Toastmaster. I shall turn the matter over to you, sir. 

Whereupon, the Secretary of the Society, Dr. James Brown Scott, read 
the following letter: 

THe Wuite House 

Washington 


My dear Mr. Scott: April 25, 1923. 

I am writing to acknowledge yours of April 25th, in which you invite me to be a 
guest of the American Society of International Law on the occasion of the Society’s 
dinner at the New Willard on Saturday evening, ‘ee? 28th. I regret that my engage- 
ments are such that I cannot conyeniently acce I greatly appreciate the invitation 
and hold in high esteem the very great work w ‘ch the Society is seeking to perform. 
I will be grateful to you if you will convey my most cordial greetings to the membership 
which assembles at your dinner Saturday evening, and express my very earnest wishes 
for not only a notably enjoyable dinner but for the continued usefulness of the Society. 

Very truly yours, 
Mr. James Brown Scott, WarRREN G. HARDING 
American Society of International Law, 


2 Jackson Place, 
Washington, D. C. 


The Toastmaster. With the Presidential benediction, we can then 
adjourn. 











MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL 
Thursday, April 26, 1923, 3 o’clock p. m. 


Pursuant to call, the Executive Council of the American Society of 
International Law met at No. 2 Jackson Place, Washington, D. C., at 3 
o’clock p.m. The Chairman, Honorable Oscar 8S. Straus, presided. 


Present: 
Hon. Chandler P. Anderson Mr. Fred K. Nielsen 
Prof. Philip M. Brown Prof. Jesse S. Reeves 
Mr. William C. Dennis Mr. James Brown Scott 
Mr. Charles Noble Gregory Mr. Ellery C. Stowell 
Dr. Harry Pratt Judson Admiral Charles H. Stockton 
Mr. Arthur K. Kuhn Hon. Oscar 8. Straus 
Hon. Robert Lansing Prof. George G. Wilson 


Mr. George A. Finch, Assistant Secretary, was also in attendance. 


The reading of the minutes of April 27 and 29, 1922, was dispensed with, 
and they were approved as printed in the Proceedings of the Society. 

Mr. Charles Cheney Hyde, Treasurer, was unable to be present, because 
of pressure of official business, and his report was read and submitted by the 
Recording Secretary. It is as follows: 


To THE EXEcuUTIVE CoUNCIL 
OF THE AMERICAN Society oF INTERNATIONAL Law. 


GENTLEMEN: 


I have the honor to submit herewith the Treasurer’s report for the year ended December 
31, 1922. That portion of the report which covers the period from January 1 to May 15, 
1922, deals with the transactions of my predecessor in office, and a report for that period, 
certified by the American Audit Company, will be submitted to the Council. Owing to 
the shortness of the period from May 16, when the undersigned assumed the office of Treas- 
urer, to December 31, the American Audit Company advises that the auditing of the 
accounts of the Society be deferred until next year, when an audit may be made of the 
unaudited six months’ period of the year 1922, and the whole of the year 1923. The Treas- 
urer concurs in this recommendation of the Audit Company. 

The present report of the Treasurer shows an increase of $100 in the Principal Account 
over last year, due to the addition of one life membership on August 1, 1922. 

In the Income Account the report shows total receipts amounting to $18,243.44, against 
which disbursements were made amounting to $17,300.37, leaving a cash balance on hand 
on December 31 of $943.07. 

The cash balances on hand on January 1, 1922, it will be noted were considerably 
larger, amounting to $3,805.23 than the balances on hand at the end of the year. The 
difference is due to the change in the method of conducting the Society’s publishing business. 
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Beginning with the April, 1922 number of the American Journal of International Law, the 
old publishing contract was discontinued, and the Journal is now published directly by the 
Society and paid for every three months as issued, so that at the end of the year there were 
no outstanding accounts to be settled. Under the old system of an annual settlement with 
the publishers, it was not possible to make settlements until the following year, and the 
present report of the Treasurer for the year 1922 includes the payment of several large items 
incurred in 1921, but carried over for settlement in 1922, such as: 


Settlement with the Oxford Press for the 1921 Journals and the Journal for 


se ae aca oe ira acd aha eee AW due ase hoes nave Deiat oe 0:8 $2,769 .96 
Payment to Oxford Press for excess pages in Journals for 1918, 1919 and 

ENS SSSR eR ee RCS BRR eae = eer ee ena 1,329.99 
Payment for the printing of the Cumulative Index.................... 2,497 .60 

SS Ee SAEs Ree is SORE E  reR y eee Se $6,597 .55 


The Society has furthermore purchased from the Oxford Press the entire unused stock 
of the January, 1922 number of the Journal for the sym of $292.86. 

It has been possible thus to finance the Society and place it upon a cash Basis without 
disposing of any of the Society’s investments. The United States certificates of indebted- 
ness, amounting to $2,500, matured during the year and the proceeds were placed in the 
Society’s Income Account and assisted in the payment of the large bills referred to. As 
will be seen by the statement of assets, the Society still owns Central Pacific bonds of the par 
value of $2,500, and United States Liberty Loan Bonds of the par value of $5,000. 

Another change in the financing of the Society, due to the change in the method of 
publishing the Journal, is the direct receipt by the Society of the proceeds of all subscriptions 
to the Journal. This has necessitated the keeping by the Treasurer of separate records of 
subscriptions, as these records were heretofore kept in the office of the publishers. 

The only notable increase in the expenses as shown in the Treasurer’s report, has been 
in the publication of the Journal. The entire publication expenses of the Journal are, as 
above stated, now borne by the Society, whereas in previous years, the publication expenses 
were defrayed by the publishers and there was an annual division of the proceeds of the 
receipts for membership dues and subscription fees on the basis of four-fifths to the pub- 
lishers and one-fifth to the Society. 

It will be noted from the attached report that after the payment of the outstanding 
obligations incurred in the previous year, and the placing of the Society upon a cash basis 
by the payment of the publication expenses as they are incurred, the Society’s total assets 
on December 31, 1922 amounted to $9,415.57, as against assets on December 31, 1921 
amounting to $7,740.12. As a matter of good bookkeeping the Treasurer is carrying as 
liabilities the amounts paid in 1922 in advance for 1923 memberships and subscriptions. 
The deduction of these sums leaves net assets to the Society amounting to $7,224.04. 

The only other feature of the report to which the Treasurer desires to call attention, is 
the relatively small amount carried under Accounts Receivable for unpaid dues and sub- 
scriptions for the year 1922. A special effort was made to collect the dues before the expira- 
tion of the year, with the result that only forty-eight members were delinquent upon the 
books at the end of the year, and twenty of these have been already collected during the 
year 1923. 

In conclusion, the undersigned would bear testimony of the skill, energy and general 
administrative ability of the Assistant Treasurer and Business Manager of the Journal, 
Mr. George A. Finch, to whose efforts are largely due the present fiscal condition of the 
Society. 
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TREASURER’S REPORT 
January 1 to December 31, 1922 
PRINCIPAL ACCOUNT 


Jan. 1, 1922. Balance on deposit in Riggs National Bank................. $694.86 
ee ee ee eee 100.00 
Balance on deposit in Union Trust Co.,! December 31, 1922............. $794.86 
INCOME ACCOUNT 
Membership Dues: REcEIPTS 
SOR a ain 2-065 Siw bald a wr RA wea eee eee $801.25 
IRI at pei tleet i cs jE i: 4,745.00 
sian a sotiw th giao are nie arecimanta ee WE RAG eee 275.10 
———_ $5,821.35 
Subscriptions: 
MES esinlica sinc. Wierewlee aise kkae Wk eee am ea esapel ad eae $1,234.44 
Maio asia iv acul orcceta te aiaus cin. ene eeaatan ete ee are nies 1,866.93 
——- 3.101. 87 
III. S555. oais urd d's FOE Re Ea eeh ere SEN Nadie aN wane 147.71 
Proceedings: 
ahs Sic: Sarees: x am htca aaa Siaieaia eae lates eamta aes $74.10 
NN ico wai % 9 eal ois inl cls kl eda petaie tue etree Oe Ree eros 959.49 
OS alias 5 erie gisitasalis as sor to Bipsbi0 <a a chee SGT wat ee BIS RL 49.50 
1,083 .09 
Back Numbers: 
MIRE soipicicia cane xo Seaeions ate ew ations oie $244.60 
DN oo ois esis dune ong Oe Oak eae CNIO eos 63.90 
—_———- 308 . 50 
Ee OO OT ETT ety SEIT Tree ee 188.78 
PopMe CUNGION OF UNS JOUFHAL. ..... sic oc sisc cain oc cdeses eviewsecices 704.44 
Interest: 
eee ere Pare ee ee eet $212.50 
NE IE SOON soo kd en 4aenes ee seriacivien's 100.00 
i IIIS 6.6 e oc acess axcun ge wiehewenaa> 65.62 
RS cst co osin vate RE wearers ee ecota nwieier ick asks 133.85 
——_ 511.97 
Dr © AMOS TRMMIOONS 556.Sies cok ha Heistanacitenare dames eecienn 2,500.00 
ea occu. ch groves to5 bi ctea mars Ss ato Neotel ee 38.65 
NN aah Fic des yada: o'er Goatees asters akg De Bek eT eS ee TG 32.35 
Bank Balances, January 1, 1922: 
RIN ONE ROI «o.oo. oo 550-000 be adin wien e's $1,915.93 
MRR NOG oso '5, 310s. sigraib) pigers aravein, eratat are Nai 1,889.30 
———— 3,905.28 
NE src anc UVa alcugen ta vacetadee sheen eae Ino aR ALRITE $18,243.44 
Selesion: DISBURSEMENTS 
Secretary, Board of Editors and Business Manager.. $1,500.00 
I eee (Spee 1,052.50 
UU PIONS. 9, covere: escculsy ence slesapnmigcaer erga 287 .50 
a ore ee 32.93 
——— $2,872.93 
Journal: 
NN ee A Ta ere $110.86 
oc oh valance iar aia asgnds-< Hebhel a we aoa ran aioe 5,989.15 
SPIN Sos grat de Wises viarscl a SIP Toga glslah bow die bior 207 .43 
PAGE NUMBEPS PUTCNAGCD. ....6 oc cc ccc sccesescsces 434.18 
Settlement with Oxford Press................05- 2,769.96 
——_ 9,511.58 


1 The Principal Account was, on August 16, 1922, transferred from the checking account 
at the Riggs National Bank to the savings account at the Union Trust Company. 
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Annual Meeting: 
I areca a iti iccare oi aateis miata ease sie aisle tea $133.78 
IE Wary tis Ciao loci piaceteen ac.acee bie tess caeisaae win 78.00 
NN caida. ia hicios allen tanh ouewe wed neon een 47.50 
$259.28 
Proceedings: 
or ee ern a ae $2.20 
bea ace ica. ere ecu'e Guaiacertcs eee e ee baie 1,055.56 
ED Tia ais eixckigiva' obi dae Xo ow Kee PROS Ras te 196.61 
1,254.37 
Cumulative Index: 
I ia acs 5 2s bet pier alsi due eg Wales uicis ei oe eateries $2,497 .60 
MN die hnic eis ddlg aA wlacwine Raima Rec wvkielame kee 34.83 
——_ 2,532.43 
SR Sad dec PO Ge x Oi di ia tol vid wl SaaS WR RRC TOR 227 .98 
General Expenses: 
Stationery and postage.....................00.. $445.54 
ie aoa ore oe Wo) wia'evielv woods mrelnleeions 4.26 
Freight and express. .................. cece eee 8.84 
NE aiavid a ciara hs oa WS ace eran. Acie we eon a 6.16 
EE Rao o tae 7 eRe win SE ede LURE ROMO EE 69.00 
RS Ec a ee a ee eS 15.50 
a sy Hanae aidadaip'eci Ge slo adieaRneaidoelers 60.00 
NS csc einai e5.e eked ane be Keele Oee CROs 32.50 
641.80 
NE OE ey $17,300.37 
Balances on hand December 31, 1922: 
5 Se diee wc nneraecneseeensdeaebeus 933 .07 
NG Ss Sue a natch as oevede denebecwemedwane ee 10.00 
$18,243.44 
ASSETS 
Investments: 
5 Central Pacific 4 per cent first mortgage bonds (cost price).............. 
“ Re U.S. Third Liberty Loan 4} per cent bonds of 1928 (cost price) ....... 
ash: 
Union Trust Co. (Principal Account)....................... $794.86 
Riggs National Bank (Income Account)... ... Pee aac akin anata 933 .07 
aidan vs ince bein ecu dasa kewleynie maxes 10.00 
Accounts Receivable: 
Central Pacific coupons due August, 1922................... $50.00 
Liberty Bond coupons due September, 1922................. 106.25 
I MN no oa 6 Cie so he vidi a sisis ol Milweinw eden ee saimerb es 100.00 
Unpaid 1922 subscriptions. ................ ccc cece cece ees 16.25 
LIABILITIES 
Accounts Payable: 
yale eel oleae oRicee 6 oc a's Taimicenie saad Ande he bsiny Ames 
1923 Membership dues paid in 1922........................ $275.10 
1923 Subscriptions paid in 1922.....................02200. 1,866.93 
1923 Presesllags NIG oi 8155.5 drcieg Bele owes aoa 49.50 


Respectfully submitted, 





$2,405.14 
5,000. 00 


1,737.93 


272.50 


$9,415.57 


2,191.53 
$7,224.04 


CHARLES CHENEY Hynes, 
Treasurer. 


April 26, 1923. 
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Upon motion it was ordered that the Treasurer’s report be received 
and filed, and the recommendation of the Treasurer, that the auditing of 
the accounts for the unaudited half of 1922 be deferred and included in the 
audit of the accounts for 1923, was adopted. 

Mr. James Brown Scott made an oral report regarding the work of the 
Recording Secretary of the Society, and of the Editor-in-Chief of the 
Journal. 

Mr. George A. Finch, the Business Manager of the Journal, made a 
statement of the comparative cost of publishing the Journal under the 
former publishing contract, and the present method of direct publication by 
the Society. He stated that for printing and mailing the 1921 numbers of 
the Journal, which contained 986 pages, the Society paid the publishers the 
sum of $6,997.34; and that for the first four numbers of the Journal printed 
and mailed by the Society through its present printers, amounting to 1,097 
pages, the Society paid the sum of $6,303.65. Reduced to a page basis, the 
former arrangement cost the Society $7.10 per page for publishing and 
mailing, while the present arrangement costs the Society $6.66 per page, and 
in addition the unused stock now belongs to the Society, whereas formerly 
it belonged to the publishers. 

Prof. George Grafton Wilson, Chairman of the Committee on Selection 
of Honorary Members, reported on behalf of the committee that it had no 
recommendation to make, but would be glad to receive any suggestions or 
instructions from the Council. Prof. Wilson stated that it was the policy 
of the committee to endeavor to recommend men who have contributed to 
the science of international law rather than those who have occupied high 
political positions; that the committee could discover no outstanding person 
of the type of the honorary members who have hitherto been elected, but 
that if the Council desired that the committee look about for persons who 
have obtained prominence for reasons other than purely scientific contribu- 
tions to international law, the committee would be glad to receive any sug- 
gestions or instructions from the Council. 

After considerable discussion of the policy to be pursued by the Society 
in the selection of honorary members, and the type of foreign men who 
might be considered as having rendered distinguished services to the objects 
for which the Society was established as expressed in its Constitution, it 
was, upon motion, ordered that the oral report made by the Chairman of 
the Committee on the Selection of Honorary Members be accepted, and 
that there be referred to the Committee for its consideration for honorary 
membership in the Society the name of M. Alberic Rolin, Secretary-General 
of the Institute of International Law. 

At the same time, upon motion, it was ordered that the Council suggest 
to the Committee on the Selection of Honorary Members that the Council 
would appreciate an interpretation from the Committee of the constitutional 
provisions governing honorary membership, and any recommendation that 
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the committee might have to make in regard to a change, if such in the 
opinion of the committee seems to be advisable. 

Mr. Oscar S. Straus made an oral report on behalf of the Committee on 
Increase of Membership, and Mr. Finch made a statement regarding the 
actual state of membership for the period May 1, 1922, to the present time, 
as follows: 


New members admitted.................... 114 
IDR os aay cugha Viren kiss ele kin adeno midair 26 
NN ili aie ast aia relic icin bce nianibeoiin Ws 14 
Dropped for non-payment of dues........... 28 

68 114 


making a net gain of 46 during the year. The total numbers of members in 
good standing upon the rolls at the present time were stated by him as 
follows: 


I SIO S 5 os. occ cceresesioncedcnves 1 
iin kka ys Knap eee oe ianaen metals 24 
Soha d <cnek bbe bcc chobba shee m 1,078 
PN 6h sted ie an Stk. eae Aa big ees 1,103 


Mr. Finch also reported that there were 752 subscribers to the 
Journal, making the total circulation of the April 1923 issue 1855. 

In connection with these reports, the Council discussed the means of 
increasing the membership of the Society. Some members expressed the 
opinion that it would not be dignified or proper for the Society to engage in 
a general advertising campaign for members, but that the appeal should be 
more personal and restricted to persons who would be desirable as members. 
After discussion it was, upon motion, ordered that the Secretary send a 
request to each member of the Society, suggesting that he send in names of 
friends who might become members and who would be invited at the sug- 
gestion of the proposing member. 

It was also ordered, upon motion, that the Committee on Increase of 
Membership be requested to include within the scope of its duties the ex- 
tension of the circulation of the Journal among subscribers. 

The Assistant Secretary then submitted to the Council the report of 
the American Audit Company of its audit of the Society’s accounts from 
January 1, 1921, to May 15, 1922. After hearing the report read, which 
found the accounts to be in due and proper order, the report of the Audit 
Company was ordered to be received and placed on file." 

The Assistant Secretary reported that the contents of the resolutions 
adopted by the Executive Council on April 27, 1922, regarding the purchase 
of the plates and bound sets of back numbers of the Journal had been com- 
municated to Baker, Voorhis and Co.; that no response had been received 


1 Printed herein, pages 139-142. 
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regarding the offer to purchase the plates at the cost of the metal in them, 
and that the company had offered the bound sets of the first ten volumes of 
the back numbers of the Journal at the rate of $75.00 per set. 

In this connection the Assistant Secretary laid before the Council a 
proposal from the Oxford University Press that the Society purchase the 
remaining stock of the Journals on hand at the Press, beginning with the 
January, 1917 number and ending with the October, 1921 number. The 
Press proposed to sell this stock to the Society at the price provided for in 
the contract in force at the date of publication, involving an expenditure of 
over $2,000. With reference to this offer, the Assistant Secretary stated 
that the lack of certain issues of the Journal, because of the exhaustion of 
the stock, made it doubtful how many of the remaining numbers in the 
stock could be sold, and that the taking over of the stock in bulk would 
involve considerable financial risk. Upon his recommendation it was, upon 
motion, ordered that the Society propose to take over the stock from the 
Oxford University Press without payment, and dispose of it as well as 
possible, accounting to the Press from time to time for the copies sold by the 
Society. 

Upon motion duly made and seconded, it was ordered that the 
Chairman be authorized to designate five members to act as a Nomi- 
nating Committee for officers of the Society, pursuant to Article IV of the 
Constitution. 

The Assistant Secretary then informed the Council that the taking over 
of the publication of the Journal made it necessary to employ a clerk on full 
time to take care of the additional work, including the keeping of records 
and the conducting of correspondence regarding the subscribers to the 
Journal, which had hitherto been done by the publishers. He also stated 
that the books and accounts of the Society were now kept in his office under 
the direction of the Treasurer. The Assistant Secretary suggested that 
provision be made for increasing the amount now allowed for clerical assist- 
ance, and after consideration, the following resolutions were adopted: 


Resolved, That the existing authority to the Editor-in-Chief and 
Recording Secretary to employ clerical assistance at a rate of not to 
exceed one hundred dollars ($100) per month for full time for such 
proportionate time as shall be needed be, and the same is hereby, 
amended so as to increase the allowance to one hundred twenty-five 
dollars ($125) per month, effective April 16, 1923. 

Resolved further, That the existing authority for the expenditure of 
two hundred dollars ($200) per annum for additional clerical assistance 
to the Treasurer to meet the increased work by reason of the publication 
of the Journal by the Society be, and the same is hereby, rescinded. 


Prof. Brown called attention to the recent death of Admiral Harry 8. 
Knapp, who, he stated, had performed exceptional services of an inter- 
national character outside of the regular routine work of the Navy. Re- 
marks commending Admiral Knapp were also made by Prof. Wilson, 
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Admiral Stockton and Mr. Scott. At the conclusion of these remarks, it 
was, upon motion, ordered that the Council recommend to the Board of 
Editors of the Journal the publication of a memorial in the Journal, reciting 
the achievements of Admiral Knapp. 

Whereupon, the Council, at 4:55 p. m., adjourned until Saturday, 
April 28, to convene immediately after the adjournment of,the Society. 


JAMES Brown Scort, 
Recording Secretary. 











MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL 
Saturday, April 28, 1923, 11: 45 o’clock a. m. 


Pursuant to the adjournment of April 26, the Executive Council of 
the American Society of International Law met in the New Willard Hotel 
at 11:45 o’clock a. m. on Saturday, April 28, immediately upon the adjourn- 
ment of the annual meeting of the Society. Hon. Oscar 8. Straus, Chairman, 
presided. 


Present: 
Prof. Philip M. Brown Mr. Arthur K. Kuhn 
Mr. Charles Henry Butler Mr. Fenton R. McCreery 
Prof. Charles G. Fenwick Prof. Jesse 8. Reeves 
Mr. Charles Noble Gregory Mr. James Brown Scott 
Mr. William I. Hull Admiral Charles H. Stockton 
Dr. Harry Pratt Judson Mr. Ellery C. Stowell 


Hon. Oscar S. Straus 


Mr. George A. Finch, the Assistant Secretary; was also in attendance. 


The election of officers and committees for the ensuing year was the 
first order of business, and the following officers were unanimously elected, 
the Secretary, upon motion duly made and seconded, in each case casting 
the unanimous ballot of the Council for the respective nominees. 


Chairman of the Executive Council 
Hon. Oscar S. Straus 


Executive Committee 
Hon. Chandler P. Anderson Hon. Robert Lansing 
Mr. Charles Noble Gregory Judge Kathryn Sellers 
Hon. David Jayne Hill Admiral Charles H. Stockton 
Prof. George G. Wilson 


Ex officio: The President, Chairman of the Executive Council, Treas- 
urer, Recording Secretary and Corresponding Secretary. 


Recording Secretary 
Mr. James Brown Scott 


Corresponding Secretary 
Mr. Charles Henry Butler 
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Treasurer 
Hon. Charles Cheney Hyde 


Assistant Secretary 
Mr. George A. Finch 


The following committees were likewise, upon motion duly made and 
seconded, unanimously elected, the Secretary in each case casting the 
unanimous ballot of the Council for the nominees: 


Editorial Board of the American Journal of International Law 
James Brown Scott, Editor-in-Chief 


Chandler P. Anderson Charles Cheney Hyde 
Philip Marshall Brown Robert Lansing 
Charles Noble Gregory Jesse S. Reeves 

Amos 8. Hershey George Grafton Wilson 
David Jayne Hill Theodore 8. Woolsey 


Quincy Wright 


Secretary of the Board of Editors and Business Manager 
George A. Finch 


Standing Committee on Selection of Honorary Members 
George G. Wilson, Chairman; Jackson H. Ralston, Theodore 8. Wool- 
sey. 
Standing Committee on Increase of Membership 
Oscar 8S. Straus, Chairman; Philip M. Brown, William C. Dennis, 
Charles Cheney Hyde, John H. Latané, Jesse S. Reeves. 


Upon motion duly made and seconded, the appointments of the Audit- 
ing Committee and the Committee on the Eighteenth Annual Meeting were 
referred to the Chairman with power to change or increase the membership 
of the present committees.! 

The question of the appointment of a committee to study and report 
upon the existing state of international law and its further extension was 
considered in its relation to the functions of the present Committee for the 
Advancement of International Law. It was the consensus that the present 
committee, consisting of about fifty members, was too large to accomplish 
practical results, and, upon motion duly made and seconded, it was order- 
ed that the Committee for the Advancement of International Law be 
discontinued. 


1The Chairman appointed the following Committee on the Eighteenth Annual Meet- 
ing: James Brown Scott, Chairman; Philip Marshall Brown, William C. Dennis, Charles 
G. Fenwick, George A. Finch, John H. Latané, Jackson H. Ralston, Ellery C. Stowell, 
Lester H. Woolsey. 
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The following resolution was thereupon adopted: 


Resolved, That the President of the Society be, and he is hereby, 
authorized to appoint a committee of five to study and report upon 
the existing state of international law, and the further extension of the 
substantive body of international law, with power in the committee to 
increase its membership and to appoint subcommittees.” 


There was then considered the resolution passed by the Society, re- 
questing the Executive Council to ascertain the opinions of the members of 
the Society as to the earliest practicable entrance of the United States into 
the present Permanent Court of International Justice at The Hague, and to 
make a public statement as to such opinions. After discussion, it was, 
upon motion duly made and seconded, ordered that the Council request the 
President of the Society to take such measures as may be calculated in his 
opinion to provoke an early expression of opinion of each member of the 
Society upon the subject referred to the Council. 

A discussion was then had as to the practical operation of the provisions 
of Article VII of the Constitution of the Society, regarding the reference to 
the Executive Council of resolutions offered at the meetings of the Society. 
Some members thought that distinction should be drawn between resolu- 
tions regarding methods of procedure as distinct from resolutions on matters 
of substance or policy. After discussion it was moved and carried that the 
subject of an amendment to Article VII of the Constitution to cover this 
point, be referred to a special committee consisting of Messrs. Brown, Kuhn 
and Scott, with the President of the Society as Chairman. 

The members then discussed the advisability of providing for meetings 
of the Executive Council in the interval between the annual meetings of the 
Society, with the result that it was moved and carried that the President of 
the Society be requested to convoke a meeting of the Executive Council in 
the autumn, at a date and place to be fixed by him, to consider a program of 
a scientific nature, which shall be laid before the members of the Council in 
advance of the proposed meeting. 

The following resolution, adopted by the Society, was submitted to the 
Council: 

Resolved, That, in view of the usefulness to American lawyers and 
publicists of the Treaty Series of the League of Nations Official Journal, 
now published in Geneva, and the importance of having the texts of all 
treaties thus made readily accessible, the Council is authorized to 
receive any funds that may be given to the Society and to expend such 
funds for subscriptions to the Treaty Series for distribution to an 


approved list of institutions or individuals in order that the present 
plan of publication may be continued. 


2 The President appointed the following Committee on the Extension of International 
Law: Jesse 8S. Reeves, Chairman; Edwin M. Borchard, Charles G. Fenwick, Manley O. 
Hudson, Quincy Wright. 
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It was moved and carried that the Council empower the Treasurer of 
the Society to receive and expend such funds as may be given to the Society 
in pursuance of the foregoing resolution. 

Whereupon, the Executive Council, at 12:45 p. m., adjourned sine die. 


JAMES Brown Scott, 
Recording Secretary. 


‘ 











REPORT OF THE AMERICAN AUDIT COMPANY 


THE AMERICAN AUDIT COMPANY 


Colorado Building 
WasHincTon, D. C., May 16, 1922. 


THE AMERICAN SOCIETY OF INTERNATIONAL LAW, 
WASHINGTON, D. C. 


DEAR Sirs: 


We have audited your cash transactions from January 1, 1921, to 
May 15, 1922. Our report, including four Exhibits, is as follows: 
Exhibit 
““A” Principal Account—For the year ended December 31, 1921. 
“B” Principal Account—From January 1, 1922 to May 15, 1922. 
“C” Income Account—For the year ended December 31, 1921. 
“D” Income Account—From January 1, 1922 to May 15, 1922. 


The Receipts are in accordance with your records, and the Disburse- 
ments are supported by proper vouchers. 

At May 15, 1922 the Principal Account had a cash balance of $694.86, 
and the Income Account had a cash balance of $5,939.57, which amounts 
were on deposit in the banks. 

We inspected securities called for by the records, as follows: 


Central Pacific R. R. Co. 4 per cent Ist Mtg. Bonds, 





NL. <4 4:9. 5 enaanie os NaS eae oie be orn kee $2,500.00 
U.S. Third Liberty Loan Bonds 4} per cent......... 5,000.00 
U. S. Certificate 44 per cent due Sept. 15, 1922...... 1,000 .00 

$8,500.00 


Respectfully submitted, 


Tue AMERICAN AUDIT COMPANY 
By C. R. CRANMER, 
Resident Manager. 


( SEAL ) Approved: 
F. W. LAFRENTZ, 
President. 
Attest: 
A. F. LAFRENTz, ’ 
Secretary. 
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EXHIBIT “A” 


STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS—PRINCIPAL ACCOUNT 
For the year ended December 31, 1921 


RECEIPTS 
ELIS CEL PRE LOOT POE NE EE $200.00 
Balance on hand, January 1, 1921... 2.2.01... . cece cee ec cee eee e ences 494.86 
$694.86 
DISBURSEMENTS None 
Balance on hand, December 31, 1921: 
oe sala 5 o's cob wre waa era ee eels Se OW eee nes Meme oes $694.86 


EXHIBIT “B” 


STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS—PRINCIPAL ACCOUNT 
From January 1, 1922 to May 15, 1922 


Balance on hand, January 1, 1922... 2.2.0.2... cee cc cece eee e eee eee eees $694.86 
SONGS Cth WEI, DOR BO, TOU. 5 ooo occ ccscccesecensedessedecesesensaes 694.86 


There were no receipts or disbursements during the period. 


EXHIBIT “C” 


STATEMENT OF CASH RECEIPTS AND DISBURSEMENTS—INCOME ACCOUNT 
For the year ended December 31, 1921 


RECEIPTS 
Membership Dues: 
REET Se Nerina ee omer nary ar arte errr etree eee eee $50.00 
I ator hens oo tid eand eh eu shia BaLERAe et Ree Aaa ts 752.54 
ad acs see COUR Ree mt aa alae 4,080.50 
NN ater at teeta aa Scale ih ak do in lal iaientoh rani wero aparece 51.00 
————_ $4,934.04 
Foreign postage assessments. ... 2.2.2... 0. cece cee ec cee e eee eee eeeees 68.11 
Interest: 
i id See chew eens ease enesanee $106.25 
Principal Account Bonds................ 2c cece ee eee eens 50.00 
U. 8. Certificates of Indebtedness. ....................005. 196.39 
I se Prota claria tis hacks ots oH i walaniaidle vadieenokarates 126.74 
—_——_ 479.38 
Sale of Publications: 
Proceedings: 
yaad dicloniy sau ak oa Had ce cen ener $63 .00 
SRE FARR ee cn ep ae nee ene a 945.10 
a oe ee cckbaw ey asd aie Kee RK eaaEA 6 
$1,014.10 
II occ Gee nods oan Seatulcas Seqnebieeemas 2,793.54 
—_ 3,807 .64 
eat ooo bin drain de Mane Weed a eiee enw whey .87 
pO Be ES rer reer err 26.29 
U. S. Certificates of Indebtedness. .............. 0. c ee eee eee eee eee 7,500.00 
Sg aha 5 srw ge 0 hee PULTE Re we aa TORE $16,816.33 
Balance on hand, January 1, 1921: 
NE I vnc daca ceeeiccenivinendeecteeseeses $1,765.38 
Union Trust Company—Savings Account.................. 1,833.89 anne 


$20,415.60 
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DIsBURSEMENTS 
Salaries: 

Secretary to Board of Editors and Business Manager........ $1,500.00 

PE Ue BOI 5 oo 5 sce c sweceetesuliea swede Sebewsiece 300.00 

TINIE 500 Sh penne: sev viele muster auaiaie eve aomeini oe aeaieie nls 923 .33 

—————— Fi,ico.ce 
NNT NINE NE ooo) oni oss aa ole waa ainhwre taverns oe ee wie Saelewals ees 216.50 
accra ay Sy a5: arse eT pa) 4' or Novena oar egaat Hs ecare'g AL asabaceanele UB SIRO 10.74 
5 5 5 iseis nics ease aseRTS bis gen aieis A /eLer tigre elane Aiea estan 13.24 
NNN Ss 6 05.5. 0/2 gna Rasnechw edi aie as ae nun ed Gee sie Pele cewek 23.52 
Bulletins and Reports: 

NN aid aces 6g: erence whe any Btasaierlo- aig GMT old aca a ew aE 48.75 
Stenographic Report of Annual Meeting ................. cece eee eee e eee 314.25 
PN Ea SEES EEA EN SAE en eee ae ere ee 100.00 
American Journal of International Law: 

Oxford University Press—Publication..................... $3,155. 64 

ee nO ee eee 7 

NN tae erage rep sh 218s rn Seah cl Soa x a what wfocae em Sropwial eae St) 5.00 

3,168.08 
Proceedings 1920: 
SEE Et PO TET OLE aE $1,054.00 
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